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Annomayusa: B ctatbe uccienyeTcss MHCTUTYT 0O€CIIeYeHHUs UCKa B TPakIaHCKOM
IpolLliecCe, €ro pojb B 3alUTE IPaB CTOPOH WU TapaHTUPOBAHUU HCIIOJIHEHUS
CyIeOHBIX pelieHU. AHAMM3UPYIOTCS CHCTEMHbIE MPOOJIEMBI MPOlecCyaTbHOM
peanu3alu  JAHHOIO MEXaHU3Ma, BKJIIOYas OTCYTCTBHE 3aKOHOAATEIBHOTO
ONpENICNICHNs], HEUETKOCTh OCHOBAHUM JIsI NMPUMEHEHUS MeEp, a TAKKE PHUCKH
37I0ynoTpeOIeHN B HapylleHus OallaHca WHTEpPecOB y4acTHUKOB jaema. Ocoboe
BHMMaHHE YICJIEHO BOMPOCAM  COPa3MEPHOCTH  OOECIEUUTENBHBIX  MEp,
JIOKa3bIBaHUS UX HEOOXOJUMOCTH U MPOIIeAyphl OTMEHBI. Ha ocHOBE aHaim3a HOpM
I[TIK P®, cyneOHOW TpakTUKH ¥ JOKTPUHAIBHBIX TMOAXOJOB BBISBISIOTCS
MIPOTUBOPEUHS] MEXKIAY TEOPETUYECKUMH LEISIMA WMHCTUTYTa U IMPAKTUYECKUMU
CJI0KHOCTSIMHM €I0 IPUMEHEHUS.

Knrwouegwle cnoea: obecrieueHne ncka, rpakJaHCKUI mpoliecc, obecrneynTeabHbIe
mepsl, ['TIK P®, cynebnas 3ammura, 3m0ymorpedieHrne mpaBoM, MPOIECCyalbHbIe

rapaHTHH, UCIIOJIHEHUE CYA€OHOTO PEIICHHUS.

NHCTUTYT oOecnedyeHns ucka B TPaKIaHCKOM MPOIECCE UTPaeT KIIOUYEBYIO

poJib B 3alllUTE MpaB CTOPOH, rapaHTUpPys, YTO Oyayuiee cyneOHOe pelieHue He
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CTaHeT (OpMajIbHOCTBIO U3-3a ACHCTBUI OTBETUMKA, HANPABIECHHBIX HA YKJIOHEHHE
OT HCHOJHEHUs o0s3aHHOCTed. OJHAKO €ero mpoueccyalibHas —peaau3alus
COMpsKEHA C PSAJOM CHCTEMHBIX HPOOJEM, KOTOPbIE CHIXAIOT 3(PPEKTUBHOCTD
ATOr0 MEXaHHU3Ma.

Cucrema oOecrneueHUss HCKa — O3TO 3HAYUMBIM MEXaHU3M, KOTOPBIN
UCIIOJIB3YETCSl B TPaXKIaHCKOM MpPOLECcCce Ul 3alUThl HHTEPECOB CTOPOH B CYJIE.
Ero uenp — rapaHTHUpoBaTh BBHINOIHEHHE CYIEOHOTO PELICHUs U MPEJOTBPATUTD
BO3MOXHBIA yIepO, KOTOpPbI MOXKET OBbITh HAaHECEH OJHOM M3 CTOPOH, €Clid
pelieHue cyaa He OyeT UCTIOIHEHO.

WuctutyT oOecmeueHusi uMcka yperyinupoBaH rmaBoi 13 ['paxkmanckoro
nporeccyanbHoro kojekca (nanee — ['TIK P®) [2], onHako, HECMOTpsl HA HA3BaHUE
rJIaBbl «00ECTIeUeHNE MCKa», BBIIMICYNIOMSHYTHIM KOAU(MUUIMPOBAHHBIM aKT HE
COJIEPKUT JTaHHOW JAC(PUHUIIMU, YTO SBJISETCS OJHOW M3 OCHOBHBIX MpOOJIEM
NIPUMEHEHHS Mep 10 00eCTIeUYeHHUIO UCKa.

C yyeToM TOro, 4YTO JErajabHOM AePUHUIUU «OOeCleueHus: HCKa» B
3aKOHOJATENbCTBE HE MPEJCTABICHO, 3TO TIO3BOJSET BBIIECIUTH COOCTBEHHBIE
onpenenenust Hayke. Tak, JI.P. FOnGepnuna ompenenser obecnieyeHne HcKa Kak
KOMIUIEKC MEpP, KOTOpbIE 00ECIIEYNBAIOT BHITIOJIHEHUE CY/I€OHOTO PeIIeHUs MyTeM
yIIOBIETBOpEHUs TpeboBanwmii ucka [6, c. 158]. O.B. CrenanoB u A.M. EmennsinoBa
OTIPEJICISIIOT paccMaTPUBAEMbIii (DEHOMEH KaK COBOKYITHOCTBH MPOIECCYabHBIX
HOpM, KOTOpbIE HaNpaBJIEHbl HAa OXpaHy MHTEPECOB, IPAaB YYACTHUKOB
IPaKJaHCKOTO MPOLECCa IPU YCIOBUH, YTO OTBETYMK CTPEMHUTCS IPEANPUHATD WIH
’Ke MpeANpPUHUMAET ACHCTBUS MO0 YKJIOHEHUIO OT HUCIIOJHEHUS] HeOJIaronpusTHOTO
st cebst Oymymiero cynebHoro pemeHus [5, ¢. 59]. AHamusupys JTaHHbBIE
JOKTPHUHAJIbHBIE ONPEEIEHUS 00€CTIEUNTEIBHBIX MEP, MOXKHO BBISIBUTH OTCYTCTBHE
crenM(pUKN Ha3HAYSHHS TAKUX MEP TOJBKO CY/IOM U KOHLIEHTPALIMIO Ha BBIPAKECHUH
MHTEPECOB HCKIIOYUTENIBHO MCTIA Kak CyObeKTa, O0JiaJjaloiero MpaBoOM Ha
XOJAaTaliCTBO O NPHUHATHM TAKOTro poja Mep. Takum oOpa3oMm, ACPUHULMU HE
COOTBETCTBYIOT B moyiHOM mepe 4. 1 cT. 139 I'TIK P® BBHAY TOro, 4TO BBIBOAAT

OTBCTYHKA U3 IICPCUHA CY6LGKTOB, KOTOPBIC UMCIOT IIPABO TAKIKC XOﬂaTaﬁCTBOBaTL
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O TIPUHATUH OOECIIEYUTEIBHBIX MEP B OTHOIIECHUU APYTHX JIMI], YYaCTBYIOIIUX B
nene.

[Ipunatue Mep 1O O0OECNEUEHUIO CBS3aHO, TMPEXKIE BCEro, C
HEJI0OPOCOBECTHOCThIO TOTO WJIM HHOTO JIMIA, KOTOPOE€ MOXKET COBEPIIUTH
OTpe/IeJICHHbIC JICHCTBUA, Kacalolluecs MpeaMeTra CIopa, B pPe3ysbTaTe Yero
HCIIOTHUTH Oyayliee cyaeOHOe MOCTAaHOBIICHUE OYIeT HEBO3MOXKHO.

HNuctutyT oOecrieueHust HICKa 4aCTO PaCCMAaTPUBACTCS B HAYYHBIX KPyrax Kak
rapaHTHs BBIMOJHEHUS] OKOHYATEIBLHOTO PEIICHUS Cy/a, TOATOMY €0 MPaBUILHOMN
peanuzanu  OpuaaeTcs  OOJbIIOE  3HAYEHME, U OHA  OCYIIECTBIISCTCS
UCKIIFOUUTENILHO 01 KOHTpoJieM cyaa. ObecneunTenbHbIe MEPhI CO3/1at0T YCIOBUS
JUISL peaJIbHOM 3aluThl MPAB YYaCTHUKOB J€jla, OJIHAKO MOTYT TakKXKe HMETh
HETaTUBHBIC MOCIECTBUS JJIsI JINIA, B OTHOIIEHUU KOTOPOTO OHU MPUMEHSIOTCS.
HemnpapwibHOe TpPUMEHEHHE ASTHUX MEpP MOXET MPUBECTH K HAPYIICHUIO WU
OTpaHUYEHUIO NPAaB OTBETUYUKA. B pe3ynbTaTe, naxke 40 BEIHECEHUS PEIICHUS Cyaa
10 CYIIECTBY CIOpa, OTBETYUK PUCKYET OKa3aThCs B HEOJIArONPUSTHON CUTYyaAIlUH,
MIOCKOJIBKY MEpBhI TT0 00ECTIEUeHHIO HCKa MOTYT IMOBJIeYh 3a cO00 MaTepuaibHbIe
yOBITKU ISl HETO.

Eme opHOM KiItOUeBOW MpoOIEeMOM B paMKax pPacCMOTPEHHsS BoOIpoca
00€eCIeUnTEeNbHBIX MEp SBISETCS YCTAHOBJICHHE OCHOBAaHUA W YCJIOBHH IS
NPUMEHEHHUS] 00ECIEYUTENbHBIX MEpP B paMKax OIPEACIICHHOTO MCKa, TMOCKOJbKY
yYKa3aHHOE SBIIAETCA MOoKa3aTeneM 3¢ (PeKTUBHOCTH MHCTUTYTa 0OOECIICUYEHUS UCKa B
LEIIOM.

B ct. 139, 140 I'TIK P® He conepKUTCs epeueHb OCHOBAHUIA, 110 KOTOPHIM
CyZl TOJDKEH MPHUHATH MEphI 1Mo oOecrieueHnio ncka. B Ilocranorinenun Ilneryma
BepxoBHoro Cyna P® ot 01.06.2023 Ne 15 «O HEKOTOpBIX BOIpPOCAX MPUHATHS
cylamMu Mep 1o OOECHeYeHUI0 HCKa, OO0ECNEeUUTEeNbHbIX MEp U Mep
MpEeABAPUTEIBLHON 3allIUThD) 3aKPEIUIIETCS, YTO JJIsl MPUHATUS 00€CIeUUTENbHBIX
Mep 3asBUTENI0 JOCTATOYHO OOOCHOBATH HAIWYUE BO3MOXHOCTU HACTYIICHHS

MOCTIEICTBUM, MpenycMOTpeHHBIX 4. 2 ¢T. 139 I'TIK P®, 4. 2 cT. 90 ApOutpaskHoro



nporeccyanbHoro kojaekca (maiee — AIIK P®) [1]. [Ipu ouenke m0BOIIOB
3asIBUTENIS CyJaM CIIeyeT, B YaCTHOCTH, UMETh B BUTY:

— pa3yMHOCTh U OOOCHOBAaHHOCTh TpeOOBaHMSI 3afABUTENSL O MPUHITHU
o0ecreynTeNnbHbIX MED;

— CBsI3b UCIIPAIUBa€MOM OO0ECMEeUUTETbHOW MEpbl C MIPEAMETOM 3asiBICHHOTO
TpeOOBaHUs;

— BEPOSITHOCTh TMPUYUHECHUS 3asBUTEII0 3HAYUTEIBHOTO yiiepbda B ciyuae
HETMPUHATUS 00ECTICUUTEIIBHBIX MEP;

— o0ecrnieueHre OajaHca WHTEPECOB CTOPOH; MPEAOTBpAICHHE HAPYIICHUS TPHU
IPUHSATUU 00ECTICUNTEIBHBIX MEP MyOJUYHBIX UHTEPECOB, HHTEPECOB TPETHUX JIUII
[4].

Taxxke CTOUT MOTUYEPKHYTh, UTO B JIAHHOM IOCTaHOBJICHWU OTCYTCTBYIOT U
KPUTEPUHU JIJISL MIPOBEPKH apTyMEHTHUPOBAHHOCTH U OOOCHOBAaHHOCTH. TeM camMbIM
KPYT' OOCTOSITENIbCTB, KOTOPHIE MOTJU ObI BBICTYIATh B Ka4€CTBE OCHOBAHWM JUIs
NpUMEHEHUs] O00eCIeUUTENbHBIX Mep, a TakkKe TMepedeHb TpeOOoBaHUM K
JI0Ka3aTeIbCTBaM, OOOCHOBBIBAIOIIUX (PAKT 3aTPYAHEHHUS] WM HEBO3MOXKHOCTH
UCIIOJIHEHHUsI Cy/AeOHOr0 peIleHUs, MOJHOCTHI0 TMPEAOCTAaBIEHbI HA YCMOTpPEHHUE
IPaBONPUMEHUTETIS.

[Tpu paccMoTpeHHH X0AaTaiicTBa O MPUMEHEHNUN 00€CTICUNTETBHBIX MEP CY/T
00513aH CaMOCTOSITENIbHO YCTAHOBUTH, HACKOJIBKO 3alpallivBaeMasi 3asBUTEJIEM Mepa
COOTHOCHTCS C TIPeIMETOM TpeOOBaHUsI, COpa3MepHa JIM OHA TPEOOBAHUIO U KAaKUM
0o0pa3omM oHa OyJIeT CITIOCOOCTBOBATh PEaTbHOMY JIOCTHIKEHHUIO IIEJICH, I KOTOPBIX
NpeaHa3HaueHbl oOecrneunTesbHble Mepbl. OAHAKO HE BCErja CTOPOHA, KOTOpas
WHUIUUPYET TPHUHATHE OOCCIEYUTENBHBIX Mep, JEUCTBYeT JT00pPOCOBECTHO,
MOATOMY JUISl TPEeaynpexaeHUuss OE€30CHOBATENbHBIX OOpalleHUN 3aKOHOAATEIeM
MPEeIyCMOTPEHAa HOpPMA, PETYIHUPYIOIIas 3a 3TO B3BICKAHWE YOBITKOB, T.€. CT. 146
I'TIK POD.

[Ipn 3TOM, KaK HEOJJHOKPATHO B CBOMX ONPEAECICHUIX YKa3bIBal BepXoBHBIN

Cyn P®, He MOTYyT CIyXHTh OCHOBAaHHEM JJIS MPUHATHS O0ECTICYUTEIBLHBIX MEp



JOBO/IbI, UMEIOLLME MPEANOJIOKUTENbHBIN XapaKkTep O BOBMOXXHOCTH HACTYIUICHUS
T€X WJI UHBIX MMOCIEICTBUN B OTCYTCTBUE JIOKA3ATENBCTB UX PEAIBHOCTH [3].

VY CTaHOBJIEHO, YTO CyJ MOXET NPUMEHSTh MEpbl O0ecCredeHus Ha 000
CTaJIUU TPOLECCa — OT NMEPBOM MHCTAHUMUU 10 aNEJUIIIMOHHON, KACCALIMOHHOW U
Hag3opHOM. CyJ TakKe BIpaBe MPUMEHSTh MEpbl 00ECIIeUeHUsI 10 BO3OOHOBIICHUS
IIPOU3BO/ICTBA.

OT1aenbHOr0 BHUMAaHUS 3aCIyKMBAeT BOMPOC OTMEHBI obecneuenus ucka. Cr.
144 TTIK P® npenycmMarpuBaeT TaKyk) BO3MOXHOCTb IIPH H3MEHEHHH
00CTOSITENIbCTB, OJJHAKO HAa MPAKTUKE OTBETYUKU CTATKUBAIOTCS C TPYAHOCTSMHU B
JIOKa3bIBAHUW OTCYTCTBUSI OCHOBAHUU JUIsl JalibHeero npuMeHeHus: mep. Cysl
HEPEIKO COXpaHSAIOT oOOecnedyeHre «Ha BCSAKMM  clydail», Jaxke ecliu
NEepBOHAYaIbHbIE PUCKH YCTpaHEeHbl. B TO ke Bpemsi UCTIbI, YbM TpeOOBaHUSA
yIIOBJIETBOPEHBI, MHOT/IA CTAJIKHUBAIOTCS C OIOPOKPATUUYECKUMHU MPETOHAMU TIPH
CHSITUU MEp, UTO 3aTATHMBAET MPOIECC BO3BpAaTa UMYIIECTBA WM Pa30JIOKHUPOBKH
CYETOB.

Takum o6pazom, mTpoOIEMBbI MPOIECCYATbHON peanu3alud HHCTUTYTa
oOecrieyeHus] HMCKa B TPaXKJAHCKOM TIPOIIECCE JIEMOHCTPUPYIOT CHCTEMHBIE
IPOTUBOPEUHUS MEKIY TEOPETUUECKOM LETBIO0 3TON0 MEXaHU3Ma — rapaHTUPOBAaTh
UCTIOJIHEHNE OynylIero cy/neOHOro pelieHus — U MPAKTUUYECKUMH CIOXKHOCTSIMHU
ero nmpuMeHeHusi. OTCyTCTBHE YETKUX 3aKOHOATEIBHBIX KPUTEPUEB ISl H30PAHUS
Mep, 3JI0YyNoTpeOJeHUsI CO CTOPOHBI HETOOPOCOBECTHBIX YYAaCTHHUKOB Ipolecca

MOTYT IIOCIY>KUTh PUYMHON HAPYLICHHUS IIPAB U 3aKOHHBIX UHTEPECOB I'PaXKAaH.
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AnHOmayua: CTaThs TIOCBAINEHA AaKTyaJdbHBIM MpoOJieMaM pachpe/eleHUs
CyeOHBIX M3ACPKEK B TPakIaHCKOM CYAONMPOU3BOJACTBE Poccuu u mpesiaraet
NyTH WX  pelieHus. AHAJIM3UPYIOTCS  KIIOYEBbIE  ACHEKThl,  BKJIIOYas
HEPOMOPIHOHATIBHOE PACHPENECICHUE PACXOI0B IMPH YACTUYHOM YJIOBJIETBOPEHUU
HCKOBBIX TpeOOBaHUH, CIIO)KHOCTH B3BICKAHUS 3aTpaT Ha IIPEJICTaBUTEIIEH, BOIIPOCHI
MPOLIECCYAIBHOIO COYYaCTHs, BO3MEIICHHUE W3JECPKEK TPETbUM JIMIAM U
OCOOCHHOCTH TMPHKA3HOro TMpou3BojacTBa. (Ocoboe BHHUMaHUC  YISIACTCS
MPOTUBOPEUMSIM B CyJ€OHOM TIpaKTUKE W HEJOCTaTKaM 3aKOHOJATEIbHOTO
perynupoBaHusi. Ha 0CHOBE NMPOBECHHOTIO UCCIEI0OBAHUS MPEAJIAraloTCs MEPhI 10
COBEPIICHCTBOBAHUIO HOpPM ['paxIaHCKOro mnpoueccyalibHOro koaekca PO,
HANpaBJICHHBIE HA  TMOBBIIIEHHE  CHPABEIJIMBOCTH, IPEACKA3yeMOCTH U

3(pheKTUBHOCTH CYeOHOM 3aIUTHI.
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Knrwouegvie cnoea: cynebHbIEe W3IEPKKH, TPaXTAHCKOE CYIOMPOU3BOJICTBO,
pacmpesieieHue pPacxoJ0B, TMPOIECCyalbHOE COyYacThe, BO3MEIICHHE 3aTpar,

MPUKA3HOE MTPOU3BOACTBO, Cy1€OHAs MPAKTHUKA.

CyneOHble U3IEPKKU B TpakJAaHCKOM Mpoliecce oOecreynBaloT OalaHC
WHTEPECOB CTOpPOH H A(PEKTUBHOCTH CYAONPOU3BOACTBA. B coBpeMeHHOM
POCCHIICKOM TPa)JIaHCKOM IPOLIECCE OHU UTPAIOT KIIFOUYEBYIO POJIb B JOCTYITHOCTH
IpaBOCYAMs, CTUMYJIUPOBAHUHU JOOPOCOBECTHOTO TOBEJACHUS M KOMIIEHCAIIUH
cyneOHbIX 3aTpar. JleiicTByroliee 3aKOHOJATENbCTBO, B YACTHOCTH CT. 98
I'paxxpaHncko-miporieccyanbHoro  kojgekca P®  [1], 3akpemyisier OpUHLMI
POTOPIIMOHATILHOTO BO3MEIIICHHUS PACXO0JIOB, HO €ro MPUMEHEHHE Ha IMPaKTUKE
3aTpyIHEHO, 0COOEHHO B HEMMYIIIECTBEHHBIX JIeax.

OpHoii u3 Haubosnee OCTPHIX MPOOJEM SIBISIETCS HEMPONOPIIMOHATBEHOE
pacnpeneneHue CyIeOHBIX U3AEPKEK MPU YaCTUYHOM YOBJIETBOPEHUU MCKOBBIX
tpeboBanuii. CornacHo 4. 1 ct. 98 T'TIK P®, pacxoabl mpuUCYKIalOTCS HCTILY
OPOMOPUMOHATIBHO  YJIOBJIETBOPEHHOM  YacTM  MCKAa, a  OTBETYUKY —
IPOMOPLUUOHATIBHO OTKJIOHEHHOH. OjHako B Jenax, Ijae TpeOOoBaHUS HOCAT
HEMMYIIECTBEHHBIN XapakTep WM HE NOMJIEKAT TOYHOM OLEHKE, NMPUMEHEHUE
ATOrO MPUHLHUIIA CTAHOBUTCA 3aTpynHuTesbHbIM. Kak ormeuaer O.H. 3akuposa,
«CyAd MOXET OTHECTH K CYACOHBIM H3JEp’KKaMm JF0Oble 3aTpaThl BBIMTPABIIECH
CTOpPOHBI, KOTOpasi OHA MOHECIIA B CBSI3U C MPOU3BOJICTBOM IO KOHKPETHOMY AEITY».
[2, c. 20] Tem He MeHee, Cyabl 3a4acTyl0 JHOO TMOJTHOCTHIO OTKA3bIBAIOT BO
B3BICKaHHUH, JIUOO MPOU3BOJIBHO OINPEIECTSAIOT IO BO3MEUIEHHUS, YTO HapylIaeT
OaslaHc MHTEpEeCcOB CTOPOH. Hampumep, B criopax o 3alIuTe JeI0BOM permyTaluy WiH
KOMIIEHCAllMd  MOPAJIbHOIO  Bpella CyIbl HEPEOKO OCTaBISIIOT  BOIPOC
pacmpeneneHuss pacxoloB 0e3 YeTKoro OOOCHOBaHWs, CChUIASCH HA OTCYTCTBHE
O00BEKTUBHBIX KPUTEPHEB.

Oco0y1o CIOXHOCTh MPEACTAaBISET B3bICKAHUE PACXOJIOB HA OIUIATY YCIyr
MpEeACTAaBUTENS, KOTOPOE OCTAETCS OJHUM M3 CAMBIX JUCKYCCHOHHBIX ACIEKTOB B

cyneonoi npaktuke. Xotsa Koncturyuuonssii Cyny PO B Onpenenenuun ot 21
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nexkabps 2004 1. Ne 454-O ykazana, 4YTO YMEHBIIEHHE CYMMBI BO3MEIICHHS
BO3MOKHO JIMIIb NPH IPU3HAHUU PACXOJOB Ype3MepHbIMU [3], Ccyasl yacTo
COKpAILAIOT 3asIBICHHBIE CYMMBbI, PYKOBOJCTBYSCh CYOBEKTUBHBIM MOHHMaHHUEM
«pazymHocTu». B uvactHocTtH, B aene Noe A29-9666/2021 cya nmepBoil MHCTAaHIIUU
COKpaTuil B3bIcKMBaeMmble pacxoisl ¢ 31 250 mo 20 000 py6., cociaBmIMCh Ha
MIPUHLUIIBI PAa3YMHOCTH U cripaBeiiuBocTu. OnHako BepxosHsbiil Cyn PO npusHan
ATO pellleHne HEOOOCHOBAHHBIM, YKa3aB Ha OTCYTCTBHE MOTHMBHUPOBKH, a TaKKe Ha
HEOOXOJMMOCTh YYMTBIBATh CIIO)KHOCTb JieJla W PBIHOYHBIE pACUEHKH Ha
IOpUANYECKHUE YCIYTH [4].

Eme onHoil mnpobOiieMol sBIsieTCSs  paclpeliesieHue U3JIEpKEeK MpH
nporeccyanibHoM coydactuu. CornacHo 1. 4 Ilocranosnenus Ilnenyma BC PO ot
21.01.2016 Ne 1, cynmeOHbIe pacXoabl JOJDKHBI PACHPEACNSITHCS C y4eTOM
(aKTUYECKOro MOBEACHHS KaXKJI0T0 U3 COy4acTHUKOB. OJIHAKO Ha MPAKTHUKE CYIbI
HE BCErJa YYMTBIBAIOT CTEIIEHb BOBJICYEHHOCTH KaXKJIOT0 YYACTHHUKA B IPOLIECC.
Hanpumep, B nenax o Bo3mewmenuu Bpeaa npu JATII ¢ ywactuem npuunHUTENS
Bpella U CTPaxOBOM KOMIIAHUH, PACXOAbl HA DKCIEPTU3y BHUHOBHOCTU JIOJIKHBI
BO3JIATaThCA TOJIBKO HAa HEMOCPEIACTBEHHBIX YYACTHHUKOB CIIOpPA O BUHE, a HE Ha
CTPaxXOBILHKA, OCIAPUBAIOLIEr0 JUIIb pazMep BhILIAT. OQHAKO, KaK MOKa3bIBAET
IIPAKTUKA, CYAbl HEPEIAKO UTHOPUPYIOT 3TOT HIOAHC, B3BICKMBAsI U3AEPKKHU CO BCEX
OTBETUHUKOB COJIUJIAPHO, YTO ITPOTUBOPEUNUT IPUHLIUIY CIIPABEIIMBOCTH.

OTaenbHOrO BHUMAHUS 3acily’KMBAaeT BO3MEIIECHHE CYICOHBIX H3IEPKEK
TPETHbUM JIMIIaM. B COOTBETCTBHHM C CyAeOHOW NPAKTHKOW, TPEThU JHIlA, HE
3asBIISIOLINE CAMOCTOSATEIBHBIX TPEOOBAHUM, MOTYT IPETEH10BATh Ha BO3MEIIICHNE
pacxoA0B TOJBKO B CIIy4ae, €ClIM WX JACHCTBUS CIIOCOOCTBOBAIM Pa3pEIICHUIO
criopa. OHaKO KPUTEPHUH TAKOM «IOJIE3HOCTH» OCTaIOTCA pa3sMbIThiMU. B neme Neo
A43-31749/2017 BC P® yka3zan, 4To Ijsi BO3MEIIEHUSI PACXOJI0B TPETHEMY JIUIY
HEJ0CTaTOYHO (POPMAJIBHOTO YYacCTHs B IIPOLIECCE — €r0 JEUCTBUSI JOJIKHBI OBITH
HaIlpaBJIeHbl Ha 3alIUTy WHTEPECOB U PEAJBHO CIOCOOCTBOBATH Pa3peIICHUIO

criopa. [5]
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[Ipu »TOM OCTaeTcsi HEACHBIM, MOYEMY CYJA JOIMYCKAeT TPEThe JIUIO K
Y4acTUIO B TPOIECCE, €CJIHM BIOCIECACTBUU MNPU3HAET €r0 POJib H30BITOUHOM.
[logoOHast HeEmocneaoBaTENILHOCTh CO3JAa€T PHUCKH Mg JOOPOCOBECTHBIX
YYaCTHUKOB: clieqyst (hopMalibHBIM TMpaBUaM, OHHM MOTYT IOHECTH CYIEOHBIC
pacxo/ibl, HO TaK M HE MOJYYUTh UX BO3MEILEHHUS, TOCKOJIBKY CYJ COUTET UX BKJIAJ
HE3HAYUTEITBHBIM.

Hakoner, BO3BHMKAIOT CIOKHOCTU TMPHU BO3MEIICHUU CYIEOHBIX U3JIEPKEK B
npukasHom cynornpousBojactBe. Kak ormeuaer K.B. HOaunkuii, «pacnpenenenue
CyleOHBIX pacxoJ0B MEXKJY CTOpPOHAMHM TIPU BBIHECEHHWM TIpUKa3a HE
OCYIIECTBIISICTCS, 3a HUCKIIYEHUEM TOCYJIapCTBEHHOM MOUUIMHBY. [lpu 3TOM
«cyneOHble HM3JEpKKU, BBITEKAIONUE W3 (aKkTa MPUHATHS CYAeOHOTO IpHKasza
BO3MEIIICHUIO HE TMOJJIe’KaT HU B CaMOM CyJACOHOM IIpuKa3e, HU B paMKax
MIPUKA3HOTO MPOU3BOJICTBA MO OTJEILHOMY 3asIBJICHUIO O BO3MEILICHUH CYJICOHBIX
pacxodoB, HU B OTAEIbHOM nene» [6, c. 118]. DTo o3Ha4aeT, 4TO B3BICKATEIIH,
NOHECIINE PACXOJbl HA IOPUIWYECKHE YCIYIM WIM TIOYTOBBIE OTIIPABIICHUS,
BBIHYXKEHBI 00paIiaThCsi C OTACIbHBIMU UCKAMH, YTO MPOTUBOPEUUT MPUHIUITY
IPOLIECCYAIbHOW 3KOHOMHU U YCIIOKHAET 3alUTy IPaB.

Takum oOpa3om, NJIsi yCTpaHEHUS BBISIBIEHHBIX MPOOJIEM B pacipeelieHuu
CyIeOHBIX U3JIEP)KEK He0OX0AMMa CUCTEMHAsI KOPPEKTUPOBKA 3aKOHOAATENIbCTBA U
cyneOHoM pakTuku. B mepByto odepens, 11eaecoo0pa3Ho BHECTH U3MEHEHUS B CT.
98 T'TIK P®, mpenycmoTpeB Ooiiee AeTalbHbIE KPUTEPUU ONIPEACICHUS PAa3yMHOCTH
pPacxoJIoB Ha MPEICTABUTENECH, a TAKKE 3aKPENUB YETKUE MMPaBUJIa paclpeeeHUs
U3JIEPKEK MPU MPOIECCYaTbHOM COYYaCTUH U B OTHOLICHUM TpeTbux jaull. Kpome
TOTO, CJHEAYeT pacCUIMpPUTh NEPEYeHb BO3MENIAEMBIX PACXOJ0B B MPHUKA3HOM
MIPOU3BOJICTBE, UCKIIOUYMB HEOOXOIUMOCTh MOJIaul OTAEJIbHOrO HcKa. Peanuzanus
ATUX MEp TO3BOJIUT TOBBICUTH CIPABEIJIUBOCTh M MPEACKA3yeMOCTh CyIeOHBIX
pEIICHH, YKPENUB NPHUHIIMIBI MPOIECCYaTbHON JKOHOMHH U 3G (HEKTUBHOMN

Cy/1cOHOM 3aIUTHI.

bubaunorpadpuyeckuil CIUCOK UCMOJb30BAHHBIX HCTOYHUKOB
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V]IK 347.9

JJIEKTPOHHBIE JTOKA3ATEJIBCTBA B I'PA’KIAHCKOM
INPOLHECCE: IPABOBASA ITPUPOJIA U ITPOBJIEMbI
JOIIYCTHUMOCTHA

TI'ynvoun /lenuc Ioyapoosuu,

CryneHnt 2 Kypca,

YOV BO «Cubupckuit 1opunuecKuii yHUBEPCUTETY,
r. Omck, Poccus,

allpicssimply@amail.com

Annomayus: B craThe paccMaTpuBaeTCs TPaBOBas MPUPOAA AJIEKTPOHHBIX
J0Ka3aTeNbCTB B TPAKIAHCKOM IPOIECCe, a TaKKE aKTyallbHbIE MPOOJIEMBI HX
nomyctumocT. Oco0oe BHUMaHHWE YAENSETCS BOMpOcaM HISHTH(HUKAIUH,
JIOCTOBEPHOCTH W puUCKaM (panbCcu(UKAMKA DIICKTPOHHBIX JaHHBIX, a TaKKe
TPYAHOCTSIM, BOSHHKAIOIIMM IPH UX TEXHUYECKOU IKCIIEPTH3E.

Knrouegvle cnoea: »SNEKTpOHHBIC J0KA3aTENbCTBA, TPaKIAHCKUK TIpoIiecc,
JOTTYCTUMOCTh, DJICKTPOHHBIM JOKYMEHT, WACHTUUKAIMA, ¢aabcudukamms,

TCXHHUYICCKAsA SKCIICPTHU3A.

I'IABA 1. INPABOBAA HHPUPOJA IJIEKTPOHHBIX
JOKA3ATEJIBCTB B I'PA’KIAHCKOM ITPOLHECCE

1.1. IlonsaTHe U KIaccupuKANMS FJIEKTPOHHBIX J10KA3aTeJIbCTB

B poccuiickoM  rpaxgaHCKOM  MPOLIECCE  OTCYTCTBYET  JIETAIBHOE
OMpeIeNIEHUE «IJNEKTPOHHBIX J0Ka3aTenabCcTB» [1, c. 68]. Tem He MeHee, C yueToM
nojoxxenud cratbu 71 I'TIK P®, snekTpOHHBIE JTOKYMEHTHI, BKJIIOYas T€, YTO
MOJITHUCAHBI AIEKTPOHHOU MOJIHCHIO, MIPU3HAIOTCSA MMACbMEHHBIMU

JoKazaTesbcTBaMH [2]. K 3JIEKTpOHHBIM J10Ka3aTeIbCTBAM OTHOCSITCS:
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1. DneKTpOHHBIE AOKYMEHTHI, MOJMUCAHHBIE KBATU(UIIMPOBAHHON 3JIEKTPOHHOU
MOAMUCKIO.

2. DJIEKTPOHHBIC MUChMA U COOOIICHUS, MTOTyUYeHHbIE Yepe3 ceTh VIHTepHeT.

3. Ayauo- u BUAe03anucH, UG poBble H300paKEeHHUS .

4. CeneHusl, pa3MeIlleHHbIC HA BeO-calTax, B COIMAIBHBIX CETAX U MECCEHKepaXx.
5. JlaHHBIE C SJIEKTPOHHBIX YCTPONCTB U LIU(PPOBBIC CIICIIBI.

Takum o0pa3oM, OIJIEKTPOHHBIC JOKa3aTEIbCTBAa TMPEACTABISIOT COOO0M
cBeJleHUs 0 hakTax B AJIIEKTPOHHOUM popMe, UMEIOITHE 3HAUCHUE VISl PACCMOTPEHHU S
U pa3pelieHus Jiena.

1.2. 3akoHonaTe/IbHOE peryJIMpOBaHUe M HICTOYHUKH NpaBa

[IpaBoBO€ perynupoBaHHE SJEKTPOHHBIX JOKA3aTEIbCTB B TPaKIAHCKOM
IIPOIIECCE OCYIIECTBIISCTCS PSAIOM HOPMATHBHBIX aKTOB:

I'paknanckuii npoueccyaabHbiii kKoaeke Poccuiickoii Pexepanuu:
ctatbs 71 mpeaycMaTpuBaeT BO3MOKHOCTh HCIIOJIB30BAHMS  DJIEKTPOHHBIX
JOKYMEHTOB B KaU€CTBE MUCbMEHHBIX JOKa3aTEIbCTB,

DenepanabHblii 3ak0H 0T 6 anpesst 2011 r. Ne 63-®3 «O0 3/1eKTPOHHOM
NMOANMCH»:  YCTAHABJIMBAE€T NPAaBOBOM  pPEXHM  BJIEKTPOHHOM  MOAIMMCH,
HEOOXOAUMOM JJIsl TOATBEPKACHUS TTONIMHHOCTH YJICKTPOHHBIX JOKYMEHTOB [8].

Denepanbublii 3ak0H 0T 27 uwis 2006 r. Ne 149-®3 «O6 unpopmanumn,
HHGPOPMAIMOHHBIX TEXHOJOTHAX M O 3amuTe HMHGOPMALMW): PEryJIHpPYET
BOIIPOCHI, CBSI3aHHBIE C HHPOPMAIIHEH B 3JIeKTpOHHOU Gopme [7].

IHocranosaenune Ilnenyma BepxoBaoro Cyna P® ot 26 nexadops 2017 r.
Ne 57: pa3psacHieT TNPUMEHEHHE  3aKOHOJATENBbCTBA,  PErYJHUPYIOLIETO
HCIIOJIb30BaHUE JOKYMEHTOB B 3JICKTPOHHOU (hOpMe B IeATEILHOCTH CYI0B [6].

Kpome Ttoro, cynebHas mnpakTUKa W Hay4dHbIE MCCIEIOBAHUS BHOCST
3HAQUMUTENIbHBIM BKJIAJ, B Pa3BUTHE MPABOBOIO PEryJIUPOBAHUS AJIEKTPOHHBIX
JI0Ka3aTenbCTB [4, c. 85].

1.3. OcoOeHHOCTH XpaHEeHMS, IPeAbABJICHUS U UICHTH(PUKAUU

[IpencraBieHne 3I€KTPOHHBIX JOKA3aTENIbCTB B CYJ TPeOYyeT COOJIOJICHHUS

OMpeJIeNICHHBIX TPEOOBAHMIA:
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1. dopma mpeACTABIEHUS: DJICKTPOHHBIE JTOKYMEHTHI JIOJKHBI OBITh
MOANMUCAHbl KBaTU(DUIIMPOBAHHON SJIEKTPOHHOM TOAMHUCHIO WM 3aBEPEHBI B
YCTAHOBJIEHHOM TOPSIAKE.

2. XpaHeHue: HEoOXOIMMO OOECHEUUTh COXPAHHOCTh 3JIEKTPOHHBIX
NI0OKA3aTeNIbCTB, BKIIOYAsd 3alIUTy OT HECAHKIMOHMPOBAHHOIO JOCTyNa u
U3MEHECHUM.

3. NpenTudukanms: BaXXHO YCTAHOBUTHh MOJJIMHHOCTH 3JIEKTPOHHOIO
JOKYMEHTa, BKJIOYasi MPOBEPKY AJIEKTPOHHOM TOANUCH M  HUCTOYHHKA
MPOUCXOXKICHUS.

Cyn wMoxeT mnoTpeOOoBaTh NPEAOCTABICHUS OPUTHMHATIA DJIEKTPOHHOIO
JOKYMEHTa WM €ro 3aBEPEHHOM KOMHUHU, a TAaKXK€ HAa3HAYUTh DKCIEPTU3Y A
YCTAHOBJICHUS TOJJIMHHOCTH WU JOCTOBEPHOCTH TMPEICTABICHHBIX 3JEKTPOHHBIX
JIOKa3aTEIbCTB.

I''TABA 2. ITPOBJIEMbBI JAOIIYCTUMOCTU 3JDJIEKTPOHHBIX
JOKA3ATEJIBCTB U ITYTU UX PEILIEHUA

2.1. Kputepuu 10nMyCTHMOCTH 3JI€KTPOHHBIX 10KA3aTEJIbCTB

B cooTtBeTcTBUM CcO cTaThed 55 ['pa)kaaHCKOroO MPOLECCYaATBHOIO KOJEKCa
Poccuiickoit ®@eneparuu (I'TIK P®), nokazarenbcTBaMu 1O €Ty SBIISIIOTCS
MOJIYdEHHBIE B TIPEAYCMOTPEHHOM 3aKOHOM IIOpSAKE CBeASeHUS O (aKTax,
UMEIOIIUX 3HAYEHME JJIsI MPABWIBHOTO PACCMOTPEHUSI M pa3pelieHus neja. ITu
CBEJICHHS MOTYT OBITh IPEJICTABIICHBI B Pa3TUIHBIX (hOpMax, BKIIOUas MUCHMCHHBIC
1 DJICKTPOHHBIE TJOKYMEHTHI.

Kputepuu 1omycTuMoCcTy J0Ka3aTeILCTB BKIIOYAIOT:

1. OTHOCHUMOCTB: JI0OKa3aTEIbCTBO JIOJDKHO MOJTBEPKAATh
00CTOATEILCTBA, UMEIOIIME 3HAUCHUE IS JelIa.

2. JdomycTHMOCTB: J10Ka3aTEIbCTBO JIOJDKHO OBITh MOJY4YEHO W
MPECTaBIICHO C COOJIFOICHUEM TPEOOBAHHH 3aKOHA.

3. JlocTOBEepHOCTB: J0KA3aTEIbCTBO JOHKHO OBITh TMOJJWHHBIM W HE

BBI3BIBATE OOOCHOBAHHBIX COMHEHUM B CBOCH MMOAJIMHHOCTH.
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4, JloCTaTOYHOCTb: COBOKYIIHOCTh JIOKA3aTEIbCTB JIOJDKHA  OBITh
JOCTaTOYHOM ISl YCTAaHOBJIEHUS] OOCTOSITENBCTB, MOJIEKAIIUX TI0Ka3bIBAHUIO.

OJIIEKTPOHHBIE J1OKA3aTEIbCTBA, TAKUE KaK JJEKTPOHHBIE JOKYMEHTHI,
COOOIICHUS 3JIEKTPOHHOW TMOYTHI, aylHO- U BHJICO3ANMCH, MOIJICKAT OLICHKE Ha
COOTBETCTBHE YKa3aHHBIM KputepusMm. Ocoboe BHUMaHHE YIENIseTCs MpPOBEPKE
MOJJIMHHOCTH U UEIOCTHOCTH 3JEKTPOHHBIX JOKYMEHTOB, & TaKXKe COOJIOJACHUIO
NOPSI/IKA UX MOJYYEHUS U MPEICTABICHUS B CY/.

2.2. IIpobduaembr u pucku: uaeHTudukanus, QaabcuPpuKanus,
TeXHHYECKas IKCIEePTU3a

Hcnonp30BaHuEe AIEKTPOHHBIX JI0KA3aTEIbCTB B TPAXKJAHCKOM IIPOLIECCE
COTIPSKEHO C PSAJIOM IPOOJIEM U PUCKOB:

1. NnenTudukanusa MCTOYHMKA: ONPEACIICHUE ABTOpPA AJIEKTPOHHOTO
JIOKYMEHTA WJIM COOOIIEHUS MOXKET OBITh 3aTPYAHEHO, OCOOCHHO MPH OTCYTCTBHUH
KBaJIM(DUITMPOBAHHOM 3JIEKTPOHHOM MOHUCH.

2. danbcuurkanusa: >IEKTPOHHBIE JOKYMEHThI MOTYT OBITH JIETKO
M3MEHEHbI WIH MOJieNIaHbl 0€3 BUAUMBIX CJIeI0B BMeaTelbCcTBa [3, ¢. 97].

3. TexHu4eckasi JKCIepPTU3a: Uil YCTAHOBJICHUS MOIJIMHHOCTH U
[IEJIOCTHOCTH JJIEKTPOHHBIX J0KAa3aTeIbCTB MOXKET MOTPeOOBaTHCS MPOBENCHUE
KOMITbIOTEPHO-TEXHUYECKOW 3KCIEPTU3bl, UTO YBEIUYMBAET 3aTPaThbl BPEMEHHU U
peCypCOB.

KpoMe TOro, oOTCyTCTBHME 4YETKOTrO 3aKOHONATEJIBHOIO pEryJIMpOBaHUs
NOpsiAKa IIPEACTABICHUS W OLICHKM OJIEKTPOHHBIX JOKA3aTeNIbCTB  CO3JAET
HEOIPEIECICHHOCTh U MOXET NMPUBOJAUTH K Pa3lIUYHBIM TPAKTOBKaM B CyAeOHOI
npakTuke [5].

2.3. IlpakTuyeckMe M  3aKOHOJATeJbHbIe  MNPENJIOXKEHUA IO
COBEPLICHCTBOBAHUIO

JUis  noBblueHuss  3(QQEKTUBHOCTH  UCIIOJIB30BAaHUS  DJIEKTPOHHBIX

A0Ka3aTCJIbCTB B I'PaKAaHCKOM IIPOLCCCE MpCaAIararoTCsa CICAYIOIC MCPHI:
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1. 3akoHOAaTeJbHOE  3aKpeIVICeHHEe  NMOHATHA  <«JJEKTPOHHOE
aokaszarejJbcTBO»: BBeaeHne B [TIK  P® ompeneneHuss  3I€KTpOHHOTO
JI0KA3aTeJIbCTBA U YCTAaHOBJICHUE ITOPAJIKA €ro IPEACTABICHUS U OLICHKHU.

2. Pa3padoTka cTaHAapTOB U METOAUK: CO3JaHUE YHU(DUIIMPOBAHHBIX
CTaHJAPTOB U1 PECTABICHUS, XPAaHEHNS U OLIEHKHU 3JIEKTPOHHBIX JI0KA3aTEbCTB,
BKJIIOYasi TpeOoBaHMs K (opMaTy U COAECPHKAHUIO SJIEKTPOHHBIX TOKYMEHTOB.

3. OOy4yeHmne cyaeil M YYaCTHUKOB MpoLecca: IpoBeIeHne 00yJyaronux
MEPONPUATHI I CYJEeH, aJJBOKATOB U IPYTUX YYaCTHUKOB IIPOIIECCA IO BOIIPOCAM
VCIIOJIb30BAaHUS JIEKTPOHHBIX 10KA3aTEIIbCTB.

4, BHeapenue TEeXHOJOT UM obecreyeHUst MOAJTUHHOCTH
UCIIOJIb30BaHUE TEXHOJOTHUH, OO0ECneynBaIoOUMX MPOBEPKY MOUIMHHOCTA M|
[IEJIOCTHOCTH 3JIEKTPOHHBIX JOKYMEHTOB, TaKMX Kak OJIOKUeHH U uudpoBbIe
HNOAMHCH.

Peanusanusa yka3aHHBIX MEp IO3BOJIUT IIOBBICUTBH IOBEpUE K IIEKTPOHHBIM
J0Ka3aTenbCcTBAaM M oOecreunTh Oonee 3(PQGEKTUBHOE U  CIPaBEIJINBOE

paccMOTpeHre TPAKIAHCKUX eIl B YCJIOBUIX HU(DPOBU3AINH CYIeOHOM CUCTEMBI.
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HUD®POBAA TPAHC®OPMALIUA I'PAKIJAHCKOI'O
CYJONIPOMU3BOJACTBA: AKTYAJIBHBIE BbI3OBbBI U ITIPABOBBIE
MEXAHUM3MbI UX ITPEOJOJEHUSA

Menenyoe Apmém Pomanosuu,

Crynent 3 Kypca

WNHcTHuTyTa paBa v yrnpaBJIeHUS

OI'BOY TynbCKOro rocyaapcTBEHHOIO YHUBEPCUTETA,
r. Tyna, Poccus,

melencov.artem@aqgmail.com

Hay4Hb1il pyKOBOAMTEIb:

Jlaonosea FOnusa JIveoena,

K.1o.1., nou. kad. I[Tull/]

®OI'bOY TynbCKOro rocy1apcTBEHHOTO YHUBEPCUTETA,

r. Tyna, Poccus

Annomayusa: PaccMOTpeHBI KIIOYEBBIE aCHEKTHl ITU(PPOBHU3ALMH TPa)KIaHCKOTO
CYJIOIIPOU3BOJICTBA, CYIIECTBEHHO TPaHCHOPMHUPYIOMICH TpaJaUIMOHHBIC (OPMBI
cyneOHOM  aesATenbHOCTH.  IIpoaHaim3upoBaHa  DJIEKTPOHHAS — MpoIeaypa
MpaBOCYAMs, OCHOBAaHHAS Ha TPUMCHEHHH WHOOPMAIIMOHHBIX TEXHOJIOTHH,
paccMOTpeHbl  TPOOJEeMBl  TMOoJa4YM  JOKYMEHTOB B IudpoBoMm dopmare,
JVCTAHIIMOHHOE Y4YacTHE B 3aceJaHusIX M aBTOMAaTHU3alldsi MPOIECCyaTbHBIX
nevictBuii. Oco60e BHUMaHKE yeNeHO MpobieMaM, BOSHUKAIOIIUM TP BHEJIPEHUHT
IM(PPOBBIX HHCTPYMEHTOB, TAKMM KaK TEXHOJOTHYECKOE HEPABEHCTBO PETHOHOB,
HEHAJIC)KHOCTh BUIACOKOH(DEPEHII-CBA3U U OrPAaHUYCHHOCTh aBTOMATH3UPOBAHHBIX
CHCTEM B y4eTE IOPUINUYECKHUX HIOAHCOB.

Knwueevle cnoea: rpaxaaHCKUM TMpoliecc, HUGPOBHU3AIMSA, 10Ka3aTEILCTRA,

aBTOMAaTH3allMs, UICKYCCTBEHHBIM HHTEIUIEKT, TpaHChOpMAalKs, MOJIEPHU3AIHU.
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I'paxxganckoe CyAONpOM3BOACTBO KakK (yHAAMEHTAJIbHBIA  MHCTUTYT
MIPOLIECCYATbHOTO MpPaBa UrPAET KIIOYEBYIO pOJIb B 0OECIIEUEHUH 3allMUThI IPaB U
3aKOHHBIX MHTEpPECOB TIpaKAaH M OpraHu3aluid B COBPEMEHHOM IPAaBOBOWU
JeicTBUTENBHOCTU. Ero 3HaueHne o0ycnoBiIeHO He TOJIBKO (DYHKUIUEH pa3pelieHus
CIIOpOB, HO M 3aJayeil mojaJiepKaHHsl CTAOMJIBHOCTH Tpa’kJaHCKOro 000poTa,
YKpEIUIeHUsT 3aKOHHOCTU M MPEeAyNpexJeHHUsl MpaBoHapylleHuil. B ycrmoBusx
JUHAMUYHO Pa3BUBAIOIIETOCS 3aKOHOJATEIbCTBA U YCIOXKHEHUS OOIIECTBEHHBIX
OTHONIEHWI BO3pacTaeT MNOTPEeOHOCTh B A(PPEKTUBHOM MeEXaHH3ME CyJIeOHOM
3aIllUThI, KOTOPBIA OTBeYasl Obl TPeOOBAaHUSAM CIPABEJIMBOCTH, ONEPATUBHOCTH U
JOCTYITHOCTH MPABOCY/IUS.

[HudpoBuzanus rpakJaHCKOro MPOIECCa OKa3bIBACT 3HAYUTENBHOE BIUSIHHUE
HAa TpaJWIMOHHbIE (QOPMBI CYAONPOU3BOJACTBA, CO3/laBasi MPOTUBOPEUHBHIC
TEHJECHLIUH, KOTOPBHIE OJHOBPEMEHHO YCJOXHSIOT M YIPOILIAIOT TPaKJAHCKYIO
nporeccyanbuyo popmy. Kak oTmMewaroT uccienoBaTeld «COBEpPIISHCTBOBAHUE
UCIIOJIb30BaHUs MHPOPMAIMOHHO-KOMMYHHUKAIIMOHHBIX TEXHOJIOTHH B CyneOHOM
NeATeNIbHOCTH Ha Tepputopun Poccuiickoii  ®Penepanun  XapakTepU3yeTcs
HaJIMYMEM CYIIECTBEHHBIX IMEPCHEKTUB AayibHEMIero passutusi» [4, c. 218]. B
HACTOAIIEEe BpEeMs ydYacTHUKAM CyAeOHOro mporiecca JIOCTYNHBI —TaKue
COBPEMEHHBIE TEXHHMUYECKHE CpENICTBA, KAK DJJEKTPOHHAs I0Jadya MCKOBBIX
3asBJICHUN U UHBIX JTOKYMEHTOB, YJAJ€HHOE O3HAKOMIICHHE C MaTepHallaMH Jiefia,
AJIEKTPOHHBIE W3BELLEHUS, PELICHUs CylOoB B (opMe 3JIEKTPOHHOTO JTOKYMEHTa,
JUCTaHLIMOHHOE YYacTHE B Cy/1€OHBIX 3aCeIaHMSIX U IPYTHe BO3MOXKHOCTH.

OpHoii w3 Hambonee OCTpBIX MNpobieM IUGPOBU3ANUNA TPAKITAHCKOTO
nporecca sIBISETCS HEPAaBHOMEPHOE Pa3BUTHE TEXHOJIOTUYECKON HHPPACTPYKTYpHI
B pa3nuuHbIX cyObekTax Poccuiickoit ®enepannu. MHOTOJIETHSSI CTaTUCTHUKA
MOKa3bIBACT, YTO M3-3a PA3IMYHBIX OCOOCHHOCTEH reorpauiyeckoro mojoKeHus,
KyJIbTYpHBIX ~ OCOOCHHOCTEH  IKHUTEJIeW, a TaKKe YPOBHS  COLMAIBHO-
SKOHOMHMYECKOIO Pa3BUTHS, PA3BUTUE pPA3JIMYHBIX PErMOHOB IO BCEHl CTpaHe

MPOUCXOJUT  HEPABHOMEPHO. OJTO  OTpa)xkaeTci Ha  YpPOBHE  pa3BUTHUS
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MHHOBAllMOHHOTO mponecca. B OOJBIIMHCTBE CIydyaeB BBICOKHE 3HAYEHMS
HEKOTOPBIX [TOKA3aTEIEH COUETAOTCS ¢ HU3KMMH 3HAYEHUSIMU IPYTHUX NIOKa3aTesnen
[1].

3HAUYMTENIbHBIE CJI0KHOCTH BO3HUKAIOT IIpU peann3annu HopMm cT. 155.1 I'TIK
P® o npoBeneHun cyneOHBIX 3acelaHUil ¢ MCIOJIb30BAHMEM BHJIEOKOH(pEpEHII-
cBs3u [2]. Ananus Onpenenenusa BepxoBaoro Cyna P® ot 15.02.2022 Ne74-KI'21-
8-K9 mnoka3zpiBaer, 4TO TEXHHYECKHE COOM MpPH MPOBEACHUM OHJIAH-3aceJaHuM
HEPEAKO MPUBOJAT K HAPYIICHUIO MPHUHIUIIOB COCTA3ATEIBHOCTH U PABHOIPABUS
ctopoH. Bepxosuslii Cyz 3akmtoumi, 4to JleBSATBHIM KacCallMOHHBIN cyj o0Iiei
FOPUCIUKIIMH, YAOBIETBOPUB X01aTaliCTBO CTOPOHBI UCTIA O PACCMOTPEHUH JIE€JIa C
UCIIOJIb30BAHUEM  CHCTEM  BHJI€O-KOH(EpPEHI-CBA3M, TMpPU  BO3HUKHOBEHUU
TEXHUUYECKHUX HETOJaJ0K M0 CBOEMY YCMOTPEHHUIO U3MEHUJI BHIOPAHHBIN CTOPOHOM
Croco0 BeJIeHUs CyIeOHOr0 3aceIaHusl, JIMIINB e€ paBa Ha ydacTue B HEM [ 5].

Oco0oro BHUMaHUS 3aCTyKMBAET BOIIPOC aBTOMATU3aLUU MPOLIECCYATbHBIX
nevcteui. Tak, 4epe3 cepBUCHl «HTEpaKTUBHBIA NOMOIIHUKY», «Monmyib
ONPEAEIIEHHUS MOACYAHOCTHY, «KaIbKyIATOP MOLUIMHY» BO3MOXHO peliaTh BOIIPOC
OPUHATHSA UCKOBOTO 3asBJIEHUS K paccMOTpeHHi0. OQHAKO aBTOMAaTU3UPOBAHHbIE
CUCTEMBI TIOKa HE CIIOCOOHBI B TIOJTHOW MEpe yYUTHIBATh BCE HIOAHCHI KOHKPETHBIX
NPaBOBBIX CUTyalui. B yacTHOCTH, MOTYT BO3HHUKATh MPOOJIEMBI C ONpEIEICHHEM
TOXIECTBEHHOCTH UCKOB, ITOACYAHOCTH CIIOPOB U PACUETOM CIIOXKHBIX CIIYy4YaeB I10
yIUIaTE TOCYAAPCTBEHHOMW MTOLIIUHBL.

[lepcrieKTUBHBIM, HO OJTHOBPEMEHHO MPOOJIEMHBIM HAlpaBICHUEM SIBIISCTCS
BHEJIDEHHE TEXHOJIOTUHA HMCKYCCTBEHHOI'O WMHTEJUIEKTAa B TI'PAXKIAHCKUW IIPOLECC.
NccenenoBatenn  BBICKAa3bIBAIOT COMHEHUS  OTHOCHUTENIBHO  3aMEHBI  CyAcH
HUCKYCCTBEHHBIM HHTEJUIEKTOM, OJHAKO IOJAJEPKUBAIOT €€ BHEAPEHUsA Kak
nomomHuka cynpu. M./Jl. JKypaBneBa paccMarpuBaeT NCKYCCTBEHHBINM MHTEILICKT
KaK BCIIOMOTaTeJIbHBIM HMHCTPYMEHT B TPaXZaHCKOM  CyJOIPOU3BOJCTBE,
IIOAYEPKUBAsI, YTO €r0 KIIOUYEBAs POJIb 3AKIIFOYACTCS B «IIPAKTUYECKON pasrpy3Ke
CylieOHOM CUCTEMBI B IIEJIOM», a HE B 3aMeHe cyaed. OHa OTMEYaeT: «KII0YEeBOMN

CMBICJI BHCAPCHUA NHU-cuctem B IrpaxxaaHCKOC CyAaOIIPpOHU3BOACTBO B HACTOAIICC
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BpEMsI 3aKJIFOYAETCS HE CTOJIBKO B OBJIAJICHUH BBICOKMMU MOPAJIBHBIMHU KaYECTBAMU
MAalIMHOM M CHOCOOHOCTBIO CaMOCTOSITENIbHO BBIHOCUTH CyA€OHbIE pelIeHus,
CKOJIBKO B MPAKTHYECKOU pa3rpy3ke cyaeOHoil cuctemsl B eaom» [3, c. 20]. Yka3
[Ipesunenta PO ot 15.02.2024 N124 [6], x0T U 0003HAYUJI CTPATETUUECKOE
3Hauenune N st cyneOHol cucTteMbl, HE COAEPKUT KOHKPETHBIX MEXaHU3MOB €T0
pPEryJIUpPOBaHUS.

Takum oOpa3zoM, 1uMdpoBU3aLKg TPAXKIAHCKOTO  CYIONPOU3BOJICTBA,
OCTaBasiCh O0OBEKTUBHBIM 17} HEOOXOIUMBIM IIPOLIECCOM, TpedyeT
cOQJIaHCUPOBAHHOTO TMOJX0J]a, COYETAIOLIEr0 TEXHOJOTHMYECKHE HMHHOBALIMM C
coxpaHeHueM (yHIaMEHTaJbHbIX MNPUHIUNOB mnpaBocyaus. HecmoTps Ha
OYEBHUIHBIE TNPEUMYIIECTBA  OJJEKTPOHHOIO  NPaBOCYAHMs —  IOBBIIIEHUE
JOCTYITHOCTH, OIEPATUBHOCTH U TMPO3PAUYHOCTH CYJNEOHOM CHUCTEMBI — €ro
BHEJPCHHE CTAJKUBACTCA C PAJIOM CHUCTEMHBIX NPOOJIEM: TEXHOJOTUYECKUM
HEPaBEHCTBOM PErMOHOB, HEJOCTATOUHOM HaJ€KHOCThIO BUIACOKOH(EPEHII-CBSI3H,
OTPaHUYEHHBIMHU BO3MOXXHOCTSIMH aBTOMATHU3UPOBAHHBIX CUCTEM U OTCYTCTBUEM
YETKOI'O0 PEryJIMPOBaHUs HCIIOJIB30BAHUS MCKYCCTBEHHOIO MHTEJUIeKTa. Jlius
ycrenHod 1u@poBoil TpaHchopManuu TpakJaHCKOTO Ipolecca HeoOX0IUMO
pa3paboTaTh  KOMIUIEKCHYIO  (elepalibHyl0  MpPOrpaMMy,  BKJIIOUYAIOLIYIO
CTAaHJAPTU3ALMI0 TEXHUYECKOI'O OCHAIICHUSA CYI0B, CO3JaHHE MEXaHU3MOB
KOMIICHCAllU! PErMOHAJIBHOIO HEPABEHCTBA, COBEPUICHCTBOBAHUE HOPMATHUBHOU
6a3bl B cdepe FIEKTPOHHOTO MPABOCYIUS M BHEJIPEHHE TapaHTHIl 3alluThl MpaB
YYaCTHHUKOB Iporecca. ToJbKO MPH TaKOM MOAX0Je HU(POBU3AIMS CMOXKET CTAaTh
3¢ (HEKTUBHBIM UHCTPYMEHTOM MOJIEPHHU3ALUHN TPaKJaHCKOTO CYJONPOU3BOJICTBA,
o0ecreurBaoIUM co0I0IeHIe OallaHca MEX/1y TEXHOJIOIMUECKUM MPOrpeccoM U

HE3BI0JIEMBIMHU IMpUHOUIIAMHA CIIPABCAJINBOIO IIPABOCY M.
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OBPALIEHUE MPOKYPOPA B CY/ B 3AIUTY
MPAB U 3BAKOHHBIX UHTEPECOB HEONPEJEJEHHOTO KPYTA
JIALL

Huxkumuna IOnus Hukonaeeéna,

CTYAEHT 2 Kypca MarucTparypsl

NHuctuTyTa npaBa, CONMAIBHOTO yIpPaBiIeHUs U 0€30MaCHOCTH
Y IMypTCKOro rocyJapCTBEHHOTO YHUBEPCUTETA,

r. xesck, Poccus,

yulia.nikitina773@mail.ru

Annomayua: B cratbe HCCIENOBAHO OCYIIECTBICHHUE IPOKYPOPOM 3allUTHI
UHTEpECAa  HEONPENEICHHOTrO  Kpyra JMIl B  TPaXKIaHCKOM  IIpoliecce,
IPOAHAIIM3UPOBAHBI TOJOKEHUS 3aKOHA, PETYIHPYIOIINE OCHOBAHHUS U TOPAIOK
oOpaleHusi IpoKypopa B CyJ B 3alllUTy UHTEPECOB OOIIECTBA, HEONPEIEICHHOTO
Kpyra Jui. ABTOPOM  HCCJIEAOBaHbl IPABOBbIE KAaTErOpuM HHTEpeEca
HEOTPEJICIICHHOT0 KpyTa JIKIl, 00IIeCTBEHHOT'O HHTEpeca.

Knrowueevie cnosa: mnpokypop, TPOKYpPOPCKHI Hama3op, oOpaieHue B Cyi,
MIPEeIBSBICHUE NCKA, HEOTIPEIETICHHBIN KPYT JIHII, OOIIECTBEHHBIN HHTEPEC, 3alIuTa

mpaB U cBOOO

B cucreme opraHoB rocymapCTBEHHOH BIIACTH TNpOKyparypa obOJamaer
0COOBIM TMPABOBBIM CTaTycoM H TojoxeHuemM. C y4eToM KJIacCHYECKOro
paszelicHusl BJacTed Ha 3aKOHOJATEIbHYIO, HCIIOTHUTEIBHYIO M CyJIcOHYIO B
JOKTPUHE €IMHBIN MOJIX0/ K ONMpPECICHUI0 MECTa IPOKypaTyphl B 3TOM TpHUajae HE
chopMupoBaH. DTO CBSI3aHO MPEXKJIE BCETO C HEOMPEICICHHOCThIO JIEUCTBYIOILIETO

3aKOHOJIaTEJIbCTBA OTHOCUTEIBHO MPABOBOUW MPUPOIbI MPOKYPOPCKUX OPTaHOB.
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UccnenoBarenn oOTMEYAKOT, YTO IO BOMPOCY OMNPEIACICHUS MPABOBOU
MIPUPOJIBI TPOKYPOPCKUX OPTaHOB B Hayke chOPMUPOBATIOCH ABE TOUKHU 3PEHHUS:

1. IIpokyparypa NpUHALIEKUT OJHOU U3 TPAIULMOHHBIX BETBEN BIIACTH
nu 00pazyeT caMOCTOSITEIbHYIO BETBb BIIACTH.

2. [Ipokyparypa, He npuHaIeKamas HU K OJHOM U3 TPAAUIMOHHBIX
BETBEU BIacTM W He o0pasys OTIENbHYIO €€ BeTBb, 3aHUMAET 0co00e MECTO B
CHUCTEME OTE€UECTBEHHBIX FTOCYAAPCTBEHHBIX OpraHoB [1].

B cootBerctBun ¢ Koncturyuueit Poccuiickoit denepanuu npokyparypa
Poccuiickoit ~ ®depeparuu  obiamaer  CcTaTycoM — HAA30pHOTO  Oprasa,
OCYIIECTBIISIONIET0 Ham3op 3a coOmonenreM Kouctutymuu  Poccuiickoit
denepalui U UCTIOJHEHUEM 3aKOHOB, HAJ30p 3a COOJIIOJICHHWEM TMpaB U CBOOOJ
YeJI0BEKa W I'pakJaHWHA, YTOJOBHOE MpECiieIOBaHUE B COOTBETCTBUU CO CBOMMHU
noinHomouusiMu [4]. [laHHOe ormpeneneHrue MPOKypaTypbl HAIUIO OTPAaXKEHUE B
®enepanbHoM 3akoHe OoT 17.01.1992 Ne 2202-1 «O mpokypatype Poccuiickoi
Oenepanum» [8].

Pe3ynpratoM DIPOKYPOPCKOW JAEATEIBHOCTU SIBISIOTCS €€ LEld, Ha
JNOCTVDKEHME KOTOPBIX OHa HampasiieHa. Kak cienyer U3 yKa3aHHOIO B
3aKOHOJIaTEJIbCTBE ONPEACIIECHUS IPOKYPATyPhl HAA30p HE SIBISAECTCS €AMHCTBEHHOU
dynkiuen npoxkyparypel. K mpumepy, mpokypop mpu HEOOXOIHMMOCTH BIIpaBe
y4acTBOBAaTh B IPABOTBOPYECKOW NEATENHHOCTH U OOJaJaeT MpPaBOM BHOCUTH
MPEJIOKEHUS] 110 BHECEHUIO M3MEHEHHWM B JEUCTBYIOIIEE 3aKOHOAATEIbCTBO B
OpraHbl TOCYJAPCTBCHHOM BJIACTH, 00JIaIafOIINE MPABOTBOPUYCCKON MHHUITUATHBOM
[8].

Tem He Menee, (enepalbHbIi 3aKOH 0003HAYACT IICIHM MPOKYPOPCKOM
JESTENHbHOCTH, KOTOPBIE OTHOCSATCS HEMOCPEJCTBEHHO K (DYHKIIMH MTPOKYPOPCKOTO
HaJ130pa:

1) obecnieueHre BEpXOBEHCTBA 3aKOHA, €JIMHCTBA U YKPEIUICHHS 3aKOHHOCTH;
2) 3anuTa mnpaB U cBOOO/I UeIOBEeKa M IPaKJIaHUHA, a TAK)KE OXPaHSIEMBIX 3aKOHOM

HWHTEPECOB 00IIECTBA 1 rocyaapcTsa [8].
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K.H. Kapnos copmynupoBan 3aaud NpOKypOPCKOro HAA30pa CIETYIOIINM
00pa3oM: «...CBOEBPEMEHHOE M IIOJIHOE BBISBIIEHUE HAPYIIEHWHA 3aKOHA, HX
IIPECEUCHUEe M NPEAyNpPEKICHUE; YCTAHOBJIEHHE OOCTOSTEIbCTB HAPYIICHUS
3aKOHA, W TPUHSATHE MEp IO MPUBJICYCHUIO YKA3aHHBIX JIUI K YCTAaHOBJICHHOM
3aKOHOM OTBETCTBEHHOCTH; (AKTUYECKOE BOCCTAHOBJIEHHUE IO pE3yJbTaTaM
MPOKYPOPCKUX MPOBEPOK HAPYIICHHBIX MPAB U CBOOOJ YEOBEKA U IPaKJaHUHA U
OXpaHsEMbIX 3aKOHOM MHTEPECOB OOLIECTBA U rocyaapcTay [3].

Jna peanuzaumm Lened W 3a4ad CBOCU JEATEIBbHOCTH KaXIbld OpraH
rOoCy/IapCTBEHHOM BJIACTH HMMEET KOHKPETHBIH 00beM mNoJHOMOuud. OIHUM H3
NOJIHOMOYHUU MPOKYpOpa Kak JAOHKHOCTHOTO JIMILA OpraHa MpOKypaTyphl SBISETCS
€ro MpaBo Ha OOpallleHHe B CyJ B 3alIUTY IPAB rPak/laH U OXPaHAEMbIX 3aKOHOM
MHTEPECOB OOIIECTBA WJIM TOCYAapCTBA. YKa3aHHBIM MPABOM IMPOKYpPOpP HaJENeH
KaK B CWIY MOJIO)KEHUU 3akoHa O mpokyparype (yactb 1 ctateu 35 3akoHa o
npokypatype) [8], Tak ©U B COOTBETCTBUM C HOPMaMH TPakKIaHCKOTO
IPOLIECCYAIbBHOTO  3aKoHoAarenbcTBa (4acth 1 crarbm 45 I'paxagaHCKOro
IpoIecCyalibHOTO Kojiekca PD) [2].

IIpn aHanu3e MAEHCTBYIOLIETO 3aKOHOAATENBCTBA, PErIAMEHTUPYIOLIETO
OCHOBaHHUS U MOPSAOK OOpaIleHus MPOKypopa B CyA B 3aIIUTY HEONPEIEICHHOTO
Kpyra JHI, aBTOPOM BBISIBICHbl HEKOTOPbIE NPOTUBOPEUHs, HECOOTBETCTBHE
MOJIOKEHUW 3aKOHA. B COOTBETCTBUM C 4aCThIO 3 cTaThu 35 3aK0HA O MPOKYpaType
MIPOKYPOP BIPaBE 0OPATUTHCA B CYJ C 3asBJICHUEM HIIM BCTYMUTH B JCNIO B JIFOOOU
CTaJMM TpOIlecca, €Cld ATOro TpeOyeT 3alluTa MpaB TPaKIaH U OXpaHIEMBbIX
3aKOHOM MHTEPECOB OOIIecTBa MJIM TocymapcTBa [8]. 3akoH 0 MpoKypaType
orpeseNsieT 00513aTeIbHOE YCIOBUE HEOOXOAUMOCTH 3alllUThl IPABOBBIX HHTEPECOB
rpaxkiaH, oOIllecTBa WM TOCYyJAapCTBa, MPHU HAJIUYUM KOTOPOrO MPOKYpPOp
nproOpeTaeT MpaBo Ha OOpAIICHHUE B CYJI C 3asIBICHUEM.

I'paxxnaHckoe mpoleccyaabHOE 3aKOHOJATEIbCTBO IPAaBO Ha OOpalieHue
MPOKYpoOpa B CyJl C UCKOM HHTEPHPETUPYET MHAYE U MPEJOCTABISIET MPOKYPOPY
MpaBO OOPaTUTHCA B CYJ C HCKOBBIM 3asBJICHHEM B 3allIUTy MpaB, CBOOOI U

3dKOHHBIX HHTCPCCOB TIpaxXKJgaH, HCOIPCACICHHOIO Kpyra JIMIO HIKM HHTCPCCOB
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nyOJMYHO-TIPaBOBBIX OOpasoBaHuid [2]. B rpaxkgaHckoM mpoleccyaibHOM
3aKOHOJATENIbCTBE npaBoBast KaTeropus AHTEPECHI oOmecTBa»
TpaHC(HOPMHUPYETCS B KMHTEPECHI HEOMPEAEICHHOIO Kpyra JIUL».

Kak ormeuaer Tokapesa E.B., B Hayke Kak pa3IM4arOT, TaK U OTOKIAECTBISIOT
MOHATHUS «OOIIECTBEHHBIM MHTEPEC» U «UHTEPEC HEOMPENENIEHHOTO Kpyra JIMII».
Jls1st 0011IeCTBEHHOTO MHTEpEca XapaKTepHO JOCTHXKEHUE I1I€JIM, BBITOJAHOW BCEMY
oOLIeCTBY, ModydeHue OJiara IJisi «BCEX», TOr/la KaK MHTEPEC HEONpeIesIEHHOrO
Kpyra JMI] - 3TO COBOKYITHOCTb Pa3IMYHBIX UHTEPECOB KaXJOr0 MHIMBHIYYMA, a
yCTpaHEHHE TMOTEHIMATbHOM ONAaCHOCTU B BUAE HApYUIEHUS 3aKOHA CIOCOOHO
OJIHOBPEMEHHO 3allIUTUTh 3TU Pa3INYHbIe HHTEPECHI [7].

ABTOpY TpenCTaBIs€TCS, YTO NpPH pealu3aludyd MPOKYPOPOM CBOETO
MOJTHOMOYHSI Ha OOpalieHue B CyJl B 3allIUTY UHTEPECOB HEOIPEAEIEHHOTO Kpyra
JUI, pe3yJibTaT JAESITeNIbHOCTH MPOKYypopa HaIpaBleH CKOpee Ha COOJI0/IeHHE
3aKOHOB TOJHAA30PHBIMH  CyOBEKTaMHU, YCTpaHEHHE HapyLIeHHWH B HUX
JesTeNbHOCTH, oO0lee oOecrneYeHne 3aKOHHOCTM M MPaBOMNOpsAKa, UTO
CHOCOOCTBYET OJIaronpUsTHOMY OCYLIECTBICHHIO CBOUX IIpaB BCEMH WHBIMU
JULAMU.

Hapsay ¢ U3710KEHHBIMU 3aKOHOAATEIBHBIMA KOHCTPYKLUSMH CYHIECTBYET
€lle OJHO IOJIOKEHHE 3aKOHAa O IPOKYpaType, PETyJIHPYIOLIEe BO3MOXKHOCTH
oOpallleHus! IPOKYpopa B Cy/ B 3aLUTY OOIIHUX MHTEPECOB U U3JI0KEHHOE B YaCTH
4 crateu 27 3akoHa O TpokypaType: «B ciyuae HapymieHus mpaB M CBOOOJ
4eJloBeKa W TPaXKJaHWHA, 3al[UIIAEMBIX B IOPSAKE TIPaXKIAHCKOIO U
aJIMMHHUCTPATUBHOTO CYIONPOU3BOJICTBA, ... KOIJla HapyIICHbI MpaBa U CBOOOBI
3HAYUTEJIBHOTO 4YHCJa TPaxJaH JUOO B CHIIy HMHBIX OOCTOSITENIbCTB HApYILIEHUE
nmpuodpeno  ocoboe OONIIECTBEHHOE 3HAYCHHE, IMPOKYPOp TPEABIBISCT U
MOJIZICPKUBACT B Cy/I€ WM apOUTPaKHOM CYZE MCK B MHTEpEcax MOCTPaJaBIINX»
[8]. JlaHHass mpaBoBas KOHCTPYKLMS OTJIMYAETCS OT H3JIOKEHHBIX paHee II0
CJIEIYIOILIUM OCHOBHBIM KPUTEPHUSIM:

1) PeanbHblll (haKkT HAPYIICHUS ITPAB ¥ CBOOO/I.
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B nmpuBoauBIIMXCA paHEe MOJIOKEHUSX 3aKOHA HAPYIIEHUE MHTEPECOB JIUIL
SABJISIETCS aOCTPaKTHBIM, a 3alluTa NpaB U CBOOOJ JHUIl MyTeM IIpeceyeHus
MPAaBOHAPYIICHUA HAa MNPAKTUKE HOCHUT MPEBEHTHBHBIA XapakTep. B gaHHOM ke
ciay4yae (akT HaApYIICHUS MPaB U CBOOO Tpa)KJaH yKe COCTOSJICA U MPUUUHUI UM
peanbHBIN yiepo.

2)  Hapymenune mpaB u cBOOOJ 3HAYUTEIBHOIO 4YHCIA Tpa)KaaH JTUOO
oco0oe OOIIeCTBEHHOE 3HAYEHHE MPaBOHAPYIICHHUS KaK OCHOBaHUSI OOpaleHuUs
pOKypopa B Cy/.

3aKOH BBOJMT JIBa OLICHOUYHBIX MOHSTHS: «3HAYUTEIBLHOE YUCIIO TPAXKAAH» U
«ocoboe  OOIIECTBEHHOE  3HAUCHHE», KaXKJI0€ M3  KOTOPBIX  SIBISETCS
CaMOCTOSITEILHBIM YCIIOBUEM OOpaIieHus: IpoKypopa B cy. [Ipu 5ToM KOHKpETHBIX
KpUTEPHUEB, KOTJIa YHWCIO TpaxXaaH, IIpaBa KOTOPBIX HapYIICHBI, SBISIETCSA
3HAYMUTENIPHBIM JIMOO TPH KaKUX OOCTOSITEIbCTBAX HApYyIICHHWE UX TMpaB
npuodpeTaeT 0coboe OOIIECTBEHHOE 3HAUEHHE, B 3aKOHE HE 0003HaueHo. Takum
oOpa3zoM, (opMUpOBaHHUE TO3UIMH OTHOCUTEIHHO HAIWYUS WU OTCYTCTBHS
JaHHBIX OOCTOSITENILCTB OCTAETCS HA YCMOTPEHUE MPABOIPUMEHHUTEIIS.

Jlannyto npo6siemy panee Takxe nogaumana H.P. Kopemnukosa [5].

3) Hutepecsl mocTpagaBIluX.

B cnyuae, korjia HapyuieHsbl IpaBa 3HAUUTEIIBHOTO YUCJIA TPAXK]IaH, IPOKYPOP
OpeabsBIsSeT HCK B HMHTEpecax MOCTpaJaBIIMX. B ciywyae ¢ mnpeabsBIECHUEM
3asBJICHUST B  HHTEpPECAax  HEONPEAECIECHHOrO Kpyra JHUIl  HEBO3MOXKHO
WHMBHUIYaJM3UPOBATh BCEX CYOBEKTOB, MpaBa KOTOPBHIX HAPYILIEHBI WA MOTYT
OBITH HApYIIIEHBI, HEU3BECTHO, SIBIISIOTCS JIM JIaHHBIE CyOBEKTHI TpaKAaHaAMU WIIH
IOPUIAYECKUMH JUMIAMHA. B COOTBETCTBUH XE€ C YKa3aHHOM HOPMOH MPOKYpOp
oOpamraercss B Cyld HE TPOCTO B 3alUTy TpaxKaaH, a WMEHHO B HWHTEpecax
MOCTpaJaBIIMX rpaxkiad. M3 3Toro cienyeT 3aKOHOMEPHBIN BBIBOJ, YTO IO CMBICITY
3aKOHA KPYT MOCTPAAAaBIINX I'PAXKIAH BO3MOKHO MHIAWBUYAJIU3UPOBATH, IOATOMY
MIPOKYPOP B TaKOM cliydae oOpalaercs ¢ rpynnoBbIM HCKOM B 3aIlUTy T'PaKJaH.
Bmecte ¢ Tem, HesdcHa 11e1€cOO0pa3HOCTh OIpEAeieHUss MPOKYpOpOM Kpyra

rpakJiaH, paBa KOTOPBIX HAPYIIEHBI, TAK KaK B JIIOOOM ciydae MpoKypop oOaagaet
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IIpaBOM Ha OOpallleHWEe B CyJ C MCKOM B 3aIIUTY MHTEPECOB HEONPENEIECHHOTO,
HEWHIUBUAYAIN3UPOBAHHOIO KPYyTa JIMIL B CIIy4ae UX HAPYLICHUS.

Takum o0pa3zom, 3aKOH O MNPOKypaType COAEPKUT OTIUYHBIE OT
IPaXKJAHCKOTO MPOLECCYaIbHOIO 3aKOHOJATENbCTBA OCHOBaHUS  OOpalleHHs
IIPOKYpOpa B CyJA C 3asBJICHHEM B 3alATy IpaB JAPYTHX JIAL, 4YTO HAPYLIAET
€AMHO00pa3re HOPM MaTEPUAIBHOTO MPaBa, CO3aeT IOPUANUECKYIO KOJUTU3HUIO.

A.B. KpaiinoBa, E.B. flkoBeHKO u Jpyrue ydeHbI€ YyKa3blBajd, 4YTO
3aKOHOJATEIBCTBOM IOHSATHE HEOIPEIEIECHHOIO0 Kpyra JHI] HE YCTaHOBJIEHO, B
CBA3U C YEM B HAY4YHOW JIUTEpAType BO3ZHUKAIOT JTUCKYCCUU IO JAHHOU MPaBOBOM
npobneme. OTCyTCTBHE  JIETAIBHOTO  3aKPEIUICHUS  TOHATUHA  BBI3BIBAET
HEONPEACIICHHOCTh B JAECATEIBHOCTU IPABOIMPUMEHUTENEH: O KAaKUM KPUTEPUSIM
BO3MOKHO ONPEAEINTh HApyLIEHWE HMHTEpeca HEONPENEICHHOrO0 Kpyra Jull, |,
COOTBETCTBEHHO, HAJIMUKE Y MPOKypopa IpaBa Ha oOparieHue B cya [6, 9].

B nmenom B Hayke mOJ HEONPEAEICHHBIM KpPYyroM JIMI TOHHMAETCs
HEYCTAHOBJICHHBII MHOTOYMCJIEHHBI COCTaB MOTEHUMAJbHBIX HMCTIIOB, KOTOPBIX
HEBO3MOXXHO TMPHUBJIEYh K YYaCTHIO B €€, HO IMpaBa KOTOPHIX MOTYT OBIThH
HapyIIeHbl NMPOTUBONPABHON JEATEIHHOCTHIO OTBETUMKA. B cyneOHON mpakTuke
IPpU PACCMOTPEHUU PA3HBIX KATETOPUA CIIOPHBIX IPABOOTHOIICHUN OBLTH MOTBITKH
JaTh TOHSTHE HEOIPEAEIEHHOTO Kpyra JUIl, HO OOIICTPUHATOTO 3aKpPEIICHUs U
IPU3HAHUS OHU HE TMOJYUYUJIU, B CBSI3U C YEM CyJIaMH JAHHOE MOHATHE TPAKTYyeTCs
no-paszHomy [6].

C  umenpr0o  ycTpaHeHuUs IIPOTUBOPEUHUM  3aKOHOJATENIbCTBA U
[IPAaBONPUMEHUTEIBHON NPAKTUKHA IOPUCTHI IPEAJIAraroT pa3jInuHbIe BapUAHTHI
peuieHus npoodJIeMHOro BOIpoca: MpUHATHE NocTaHoBieHus [Inenyma BepxoBHoro
Cyna  Poccuiickoii  depepanum, cojaepkaiiee  ONpeaeSieHUE  MOHATHS
HEONpeAeNeHHOro Kpyra Jui [6], BHeceHHE W3MEHEHUH B JEUCTBYIONIEE
3aKOHO/AATENbCTBO [9], HajeIeHue MPOKypopa MpU MoJavYe UM 3asBICHUS B CY[
00s3aHHOCTbIO O0OCHOBAaTh HEBO3MOXHOCTb YCTAHOBJIEHUS MEPCOHAIBHOIO

COoCTaBa JHL, YbM IIpaBa WM 3aKOHHBIC HMHTCPCCHI ObLIH HapyloiCHbl, a TaKXC
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YKa3bplBaTh YETKUWA aQJITOPUTM JEHUCTBUM MO BOCCTAHOBIICHUIO OTBETYUKOM
HapyLIeHHOro Ipasa [5].

HecmoTpss Ha MHOXECTBO Hay4yHBIX JAUCKYCCMH MO MpoOJieMaTHKe
oOpaiiieHusi TpoKypopa B CyJ B 3aIlUTy HEOINPEIEICHHOIO Kpyra JUI[ CIIOPHBIC
BOIIPOCHI OCYIIECTBIICHHS] TTPOKYPOPOM CBOMX IMOJTHOMOYMM B yKa3zaHHOU cdepe
OCTAIOTCS HEPEIICHHBIMH, UMEETCS MpaKTU4YeCKass HEOOXOAUMOCTh B U3MEHEHUU

3dKOHOJATCIILCTBA U IPUBCACHUA €CTO K GIII/IHOO6paSI/IIO.
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INPOBJIEMA YYACTHUSA CYPAOIIEPEBOJYUKA B I'PA’KJAHCKOM
IHNPOLHECCE: BJIMAHUE HEYPEI'YJIUPOBAHHOCTH IPABOBOT'O
CTATYCA CYPAOIIEPEBOJYHUKA HA 3ALIUTY IIPAB
CJIABOCJIBIINAIIUX B I'PA’KJAHCKOM CYJAOIMPOU3BO/JACTBE

Cmauyenko Anexcanopa Hzopeesna,
CTYJAEHT 3 Kypca

OI'bOY BO Tynl'y,

r. Tyna, Poccus,
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AHHOmayua: CTaThs HWCCIEAYeT NpPOOJEeMBbl YYacTHS CYPAONEPEBOAYUKOB B
rpaKJaHCKOM mpolecce Poccun M HeIOCTaTOK MPABOBOTO PETYIMPOBAHUS HUX
cratryca. OTCYTCTBME YETKMX HOPM 3aKOHA HEraTMBHO BIMAET Ha IpaBa
crnabocnplalmmx TrpaxaaH W HX CcyaeOHoe ydacthe. ABTOp IMpeasiaraet
3aKOHOJIATEIBHO 3aKPEMUTh CTATyC CYPAONEPEBOIUNKA, YTO TO3BOJIUT OOCCIICUHUTD
MIPABOBYIO 3AIIUTY 3TOM TPYIIIIHI.

Knroueewie cnosa: cypronepeBoIuuK, TPaKJaHCKUIA Mpoliecc, IPaBOBOM CTaTycC,

cmabocnplmanue, cyaeOHas 3alnTa, KECTOBBIN S3BIK, IPOIECCYATbHOE TTPaBO.

Koncrutymus Poccuiickoit @enepaiun, Kak OCHOBHOM rapaHT MpaB v CBOOO/T
yenoBeka W TpaxaanuHa B Poccuiickoit denepamuu (PD), obecneunBaeT Bcem
rpakjaHaM CTpaHbl paBHbIE mpaBa U cBoOoabl. CymeOHas 3amura, TaKKe
oOecrieueHa U TapaHTUPOBAHA TOCYAAPCTBOM JIJIsl BCEX TPaXKJaH, BHE 3aBUCUMOCTHU
OT Kakux-Tu00 (HU3MYECKUX HETOCTATKOB. ['pakIaHCKOE CYIAOMpPOU3BOICTBO,
ONUpasCh HAa NPUHILMIBI PABEHCTBA IMEPE] 3aKOHOM M MPABOMEPHOIO JIOCTYIA K
MPaBOCY/IMI0, TAPAHTUPYET BCEM YUACTHHKAM IPOLIECCA PABHBIE BO3MOKHOCTH JIJIA

3aIUTHl CBOMX IMpaB, YTO B CBOIO ouepeab (OpMUPYET NIPaBOBYIO Cpedy,
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CIOCOOCTBYIONIYIO peaju3aliy MpaB U CBOOOJ 4eJoBeKa M 00€CTEUYHBAIOIIYIO
3aIIMUTY 3aKOHHBIX MHTEPECOB IpakaaH B cooTBeTcTBUM ¢ Koncturynumen PO u
JEHCTBYIOIINM 3aKOHOAATEIbCTBOM.

ITo nanasiM Beepoccuiickoro obiiecTBa riiyxux, B Poccuu npoxuBaeT 0KojIo
13 MWUIMOHOB IIyXuX W crabociuplmamux Jwoae [6]. OHu He JUIIeHBI
JI€eCIOCOOHOCTH, HO YacTO CTAJIKUBAIOTCS C TPYAHOCTSIMU B peaju3alldd CBOUX
npaB U CBOOOJ B MOJHOM 00bEME M3-3a PA3HOUTEHUN PYCCKOIO KECTOBOIO s3bIKa
(PXKA) m yctHOM peun. OHM Takke, Kak M CibIIIAIIME TPaXIaHE peaTu3yroT
KOHCTUTYLIMOHHBIE TMpaBa M CBOOOJBI, BCTYMAIOT B TIPaXIaHCKO-TPABOBbHIE
PABOOTHOILIEHUS ITyTEM 3aKJIFOUEHHUS CENOK, U CIIeI0OBATEIbHO, MOTYT HYK/1aThCS
B cyneOHoi 3amuTe. J{ns obecriedeHuss paBeHCTBa BO3MOXHOCTEM W 3alIUThI UX
paB 3aKOHOJATEIBCTBO MpEeaycMaTpUBaeT psjl CleUHalbHbIX Mep. OaHoil u3
KJIIOYEBBIX TaKUX MEp SBIsAETCA TMpaBO Ha TNpHUBICUYEHHE B cyneOHOe
pa30upaTesbCTBO CYPAOINEPEBOAUMKA, YTO MO3BOJISIET TpaXKIaHaM ¢ HApyIICHUSIMU
ClIyXa TMOJHOILIEHHO y4acTBOBATh B CYAE€OHBIX IMpolleccax U APYTUX IOPUAHMYECKUX
npoleaypax.

Opnako ’ke, B HAcTOsIIEe BpPEMs, €CTh ONPENEICHHBI Kpyr mnpooliem,
KOTOPBIA YCIOXHSET MNPOUEAYyPY Y4acTus CYypAOINEpPEeBOJYMKA B TPaKIaHCKOM
CYIOIIPOU3BOJICTBE. ODTO M HEAOCTATOK IPABOBBIX HOPM, KOTOpPbIE YETKO
ONPENIEIAI0T IPAaBOBOM CTATYC CYpAONEPEBOAUYHKA B X0OJI€ MPOLECcca, U OTCYTCTBUE
€MHOr0 MHEHMS y CYZI0B O TOM, KAKHE BO3MOXHOCTH MOTYT OBITh ITPEIOCTABIICHBI
B XOJ€ CyIeOHOro pa30MparenbCcTBA Kak CJIa0OCHBIIIAUM, TaK W HUX
MPEACTABUTEIISIM.

HeyperynupoBaHHOCTh JaHHOTO BONPOCAa B KOHTEKCTE TI'Pa)ITAHCKOTO
CYZONIPOU3BOJICTBA CYIIECTBEHHBIM 00pa3oM BIIMSET Ha MPABOBYIO 3aIIUTy U
BO3MOXHOCTH Y4aCTHsI B CyICOHBIX pa30npaTebCTBaX JIMI C HAPYIICHUSIMHA CITyXa,
BKJIIOYAs Ca0OCHBIIIAIIUX U TTTYXOHEMbBIX FPaXK/IaH.

O6paTuM BHHMaHUE, YTO €IMHOTO MOHATUSA cypAonepeBoaunka HeT. cxoas
W3 aHAJM30B MPaBOBbIX aKTOB PMD, MOXKHO rOBOPUTH O TOM, YTO CYpAOTIEPEBOAUUK

— 310 Jnmuo, Biuageromee PXSA m ocymectBusromee nepeBos YCTHOM pedyd Ha
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KECTOBBIN sI3bIK U HA000pOT [4]. Ero mpaBoBoe mojiokeHre B TOW UM UHOU Mepe
onpenenmsgercss 4. 5 cr. 162 TTIK P® u HanpsMyr OTOXIECTBISIETCA C
oO11eprU3HAHHBIM CTaTyCOM MepeBOUNKA Kak «000CO0JIEHHO
JEeTepPMUHUPOBAHHOTO CcyOBbekTa pasbuparensctBa» [3, C. 6]. To ectb, ecnu
0000111aTh BCE BBINIECKA3aHHOE, CYPAONEPEBOAUUK — ITO JIUIIO, CIOCOOCTBYIOIIEE
peanu3aiu TMPUHLUINA S3bIKa CYAONPOM3BOACTBA JJIsi CIA0OCHBIIIANIUX JIUI] B
IPaXKJaHCKOM CYJIOIIPOU3BOJICTBE.

OnHako ke u3-3a OTCYTCTBUS PETJIaMEHTUPOBAHHOM MPOIIEAYPHI MPOBEICHHUS
CyneOHOro 3acefaHusi NpU Y4YacTUM TIIYXUX U ciaOoCHbIIAlIMX JHI, a TaKKe
orcyrctBus aanee B ['TIK PO kakoro-nubo ynmoMuHaHUS O «CYPAONEPEBOIC» WU
«CYpPAOTIEPEBOAUUKE», CIMHCTBEHHBIM BApPUAHTOM TMOSABJICHHUS  KaKUX-JIHOO
TEHJICHIIUHA B YPETYJIUPOBAHUU JIAHHBIX BOIMPOCOB OCTAETCS HAKOIJIEHUE CYJIeOHOM
MpakTUKU. B CBS3W ¢ HAJIMUKMEM BBINIEyKa3aHHBIX ()aKTOPOB B PEIICHUSAX CYIOB IO
CXOXHUM OOCTOSITEIbCTBAM YCMATPHUBAIOTCS PACXOXKICHHS, YKa3bIBaIOIIME Ha
HapyIlIeHUE MpaB ca0OCIbIIIANINX YYACTHUKOB IIpoIiecca.

Tax, Harpumep, pu NPOBEJEHUHU CYyA€OHBIX pa30UPATEILCTB, I€ OJUH WU
HECKOJIbKO YYAaCTHUKOB SABJISIIOTCS  CJIa0OCHBIIIAIIMME, CyJaMd HE Bcerja
oOecrieuynBaeTcss MpaBO Ha CYPAOINEPEBOJ, OrPAHHYMBASICH CAMOCTOSITEIHHBIM
NpEeIBAPUTEIbHBIM  YCTAHOBJICHHEM HAJWYUS Yy  CJIA0OCIHBIIIANIETO  JIUIA
CrOCOOHOCTH 4HuTaTh MO Tybam [2, c. 3]. 3ayacTyr0 3TO MPOUCXOJHUT ITyTEM
oOparieHus cyaa K caabocblaniemMy JUIly B Hadale Cy1e0HOTO pa30upaTensCcTBa
C BOIIPOCOM O BO3MOXXKHOCTH TIOHMMaHHs XOja CyAeOHOro paszdoupaTenbcTBa 0e3
yuactust cypaponepeBoguuka PIXKS. Ilo Hamemy MHEHHMIO, [IaHHBIA ITOAXOJ
3a4acTyl0 HE COOTBETCTBYET 3aKOHHOMY OCYILIECTBICHUIO MTPABOCYAUS, NAKE €CIU
c1a0OoCIbIIalNil  YETOBEK 3asiBII€T O CBOEH BO3MOXKHOCTH YYacTBOBAaTh B
pazoupaTenbcTBe 0€3 CypAONnepeBOIUHKA.

DTO UCXOIUT U3 ABYX (PAKTOPOB: BO-TIEPBBIX, PSI/I UCCIIEIOBATENCH yKA3hIBACT
Ha MPaKTUYECKYI0 HEBO3MOXHOCTh OOBEKTUBHO OIICHUTh YMEHHUE TIIYXOr0 YUTaTh
nmo rybam. Jlis 3Toro cyay cieAyeT Ha3HAuYuTh KOMIUIEKCHBIE CYJIeOHO-

MCIUIWHCKHUC JOKCIICPTU3bl, KOTOPBLIC OTBCYAIOT Ha BOIIPOCBI O BO3MOXKHOCTH
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(HEBO3MOXKHOCTH) TJIYXUX YYaCTHUKOB CYJeOHOTO pa30oupaTesibCTBa OCO3HABAThH
CMBICJIa TEKCTA WIA YCTHOW pedn 0e3 ydacTHs CypAoNepeBOIUYMKa. A BO-BTOPBIX,
JlaXe eCIv y JINIa YCTaHOBJIEHAa BO3MOXHOCTh UynTaTh no ryoam, PXKS abcomoTHO
HE MOX0K Ha IOPUIUYECKUM KECTOBBIH SI3bIK, KOTOPBIM TPEOYETCsI ONEpUPOBATH JIJIst
MMOHUMAaHMS CIa00CIBIIIAIIMM CMBICJIOBOTO COAEPKAHUS Cy1eOHOr0 3ace1aHusl.

JUist pemieHUs BBISIBICHHOW MPOOJEMBbl MpEIaraercs 3aKOHOIATEIbHO
3aKpEnuTh 0053aTEILHOCTh YYaCTHUsl CYPAONEPEBOIUMKA B TPaKaHCKOM MPOIIecce
Py TPOBEICHUU CYy/EeOHBIX pa30upaTeIbCTB ¢ ydacTHeM Iiiyxux. Jlaxke ecnu, B
JanbHeuIIeM, B X0/1€ pa30oupaTenbcTBa ciadociblIallee JIMIO 3aX0UeT 0TKA3aThCs
OT YCIIyT CypJIONEPEBOYMKA B CHIIY CBOEH CIIOCOOHOCTH MOHUMATH COJICP’KAHHE
mpoiiecca, B paMKax IMEpBBIX CyAeOHBIX 3acemanuii crnenuanuct PXKA crnocoben
JIOHECTU JI0 YYaCTBYIOIIETO JUI[A BCE OCOOCHHOCTH pealn3yeMON MpOUEeAyph
rpaXkJaHCKOTO CYJOMPOU3BOCTBA.

Takxe, CTOMT 3aTpPOHYTh BONPOC OO0 OIEHKE KadyecTBa pean3aluu
CYpAOIEPEBOAYMKOM CBOMX HABBIKOB. be3yCI0BHO, CypI0NepeBOIYMK B CyI€OHOM
3acelaHuM, 1O O0OIIeMy MpaBuily, MNPEayNnpekaacTcss 00 OTBETCTBEHHOCTH 3a
3aBeJIOMO HEMNpaBWIbHBIN TiepeBoa. Ho nist cyma, He oO0najaromuM HaBBIKAMU
nonumanust PXK, mporneccyanbHoe B3auMojelicTBHE B MOMEHT pa30HpaTeIbCcTBa
MEXIy CIa0OCTBIIAIIIM JUIIOM H CYPAONEPEBOAYMKOM HE HMEET HHKAKOIro
CMBICJIOBOTO COJIEpKaHHUS.

JlaHHBIM acmeKT OCOOEHHO OCJIOXKHEH B CHUTyalldsX, KOrja B KauyeCTBE
CypIONEPEBOAUYMKA B TPaXJAaHCKOM MPOLECCE BBICTYMAIOT  OJMKaiiine
POACTBEHHUKH CIa0OCIBIIIANIETO JIUIA WIH CYPAONEPEBOIUYNKH, HE ONEPUPYIOLIUE
P4 B cnenuuyHOM ropuInYeCKON HATPaBICHHOCTH.

210 MPOUCXOAUT  M3-3a OTCYTCTBUS 3aKOHOJIaTEIIEM YETKO
chOpMYIHpPOBAaHHBIX  TpeOOBAaHWKA K  KBATH(PUKAIUHA  CYPAONEPEBOIUMKA,
yyacTByromero B cyiae. Ha manueidi moment, nmo muHenutro H.JI. T'onmkoBou, k
CypIONIEPEBOAUUKAM  MPEABSBISIOTCS  TOJBKO  CIEAYyIONIME  TpeOOBaHUS:
JOCTUKECHUE BO3pacra COBEPIICHHOJETHS, OTCYTCTBHE JIAYHOU

3aMHTCPCCOBAHHOCTHU (‘-ITO HCBO3MOXXHO YCTKO YCTAHOBHUTH IIPHU IIPHUBJICUCHHUUN
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POJICTBEHHHKA B Kau€CTBE CYpJONEpPEBOIUMKA), BJIAJECHUE SI3bIKAMU, HAa KOTOPbIE
oHM mepeBomAT [1, c. 2]. OnHako OCHOBHAs 3ajaya CypAOIEpEBOIYMKA BBIXOIHUT
JAJeKO0 3a pPaMKUd MPOCTOro oOecrneyeHusi MOHMMaHusg CiadocCibIIIaIM
YY4aCTHUKOM  cyneOHOoro nmporecca BepOanbHOM  uHpopMauuu. B ero
po(ecCuoHaIbHY0 KOMIIETEHIINIO BXOAUT TAK)KE MOAEP>KaHNE BBICOKOW CTETIEHH
TOYHOCTH TMEpEeBOAa, YTO SBIAETCS KPUTUYECKH BaXKHBIM JJIsi COOJIOJEHUS
IpoLECCyalbHBIX HOPM U 00ecTieueHUsl CIIPaBeJIMBOIO PACCMOTPEHUs iena. A ais
sToro, nmomumo 3HaHus PXKS, TpeOyrorcs mo3HaHust B cdepe TrpaxkIaaHCKOro
IPOLIECCYAIBHOTO IIPaBa U POCCUICKOr0 3aKOHOIATENbCTBA B LIETIOM.

CrouT 3aMeTuUTh, 4YTO Ha CETOAHSIIHMM JIeHb YK€ JEHCTBYET psj
OpraHu3alui, KOTOpble CTPEMSITCS K JAOCTHKEHHUIO MPO3PAYHOCTH B OOYUYEHUU U
MOJICOTOBKE CYpIOTIEPEBOTYMKOB JIJIsl y4acTHs B CyIeOHBIX pa3OupaTenbcTBax. Taxk,
B pamkax Bcepoccuiickoro obiecTBa riiyxux cosaat Becepoccuiickuii Cypaollentp,
KOTOPBI MOMOTAeT B MPUBICYEHUHN B CYIEOHBII MPOIECC HE TOIBKO CIEIUATBHO
OOy4eHHOTO ¥  aTTECTOBAHHOI'O  CYpJONEpPEeBOJYMKA, HO U  HMEIOIIEro
OTIPEJICICHHYIO JIJISl TIPeIJlaraeMbIX pa30oupaTeabCcTB KBAIMPUKALHUIO [S].

[lo namemy MHeHMIO, Takas (opma AESTEIBHOCTH OpraHU3alMi 10
MOATOTOBKE CYPAOINEPEBOIUMKOB JEUCTBUTEIBHO MMO3UTUBHO BIIMSIET HA MPOIECC
peanuzanuu MpaB Cia0OCHBIIAIIMX JIMIl B TPaXIaHCKUX MPOLECCYyaTbHBIX
NPaBOOTHOIICHUAX. B Xozme nanbHeimiero pedopMHUpOBaHUS MPOIECCYATBHOTO
3aKOHO/AaTeNbCTBA, OYEHb XOTEJNOCh OBl BHJETh JONOJHEHHUS cTaryca
CypIOIepeBOAUYMKa HOpMaMU OO0 OIIEHKE HX KBadU(UKALHUHU, O BO3MOXKHOCTH
INPOXOXKICHUS PETYISPHBIX aTTeCTalluidi B MOJOOHBIX HEHTpax OOydYeHHus, O
BO3MOKHOCTH TOJHOTO WJIM TOYTH IOJHOTO PETyJIUPOBaHUS JaHHOU cdepbl
3aKOHOJATEJIEM U CIIELHAIbHO CO3JaHHBIMHU JIJISl 3TOT0 OpraHaMu, YUYpEXKICHUIMH,
OpraHu3alusIMH.

Takum o00pa3om, aHanU3Upysd M3JI0KEHHBIE BbIIIE MPOOJIEMBI y4acTHUs
CYpAOIIEpEBOAYHKA B IPaKIAHCKOM IIPOLiecCe, IEPBOHAYAIBHBIM PEIIEHUEM OyIeT
ABJIATHCS YCTPAHEHUE MPOOEJIOB B 3aKOHOJATEIBHOM M MPOLECCYAIbHOM CTaTyce

cypaonepeBoquuka. Buecenme B ITIK P® orgenpHBIX HOpM 0O cTaryce
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CYpAOINEPEBOAUYHKA MO3BOJIUT MPOJIOKUTH MYTh PELICHUS HE TOJBKO yKa3aHHBIX
BbIllIE MpoOJEM, HO W psAna APYrHX, BBITEKAOUMX M3 HHUX. ONTUMalIbHBIM
pElIeHHEM ISl BBIPAOOTKH €IUHOOOPAa3HOM CyneOHOM MPAaKTHKU MPEACTABISIETCS
BbiHEceHHE oTaenbHOro Ilocranosnenus Ilnenyma BepxoBHoro cyna PO,
OINIPENEIAIONIETO TOHATUS «CYPAONEPEBOAA», IPOLECCYATbHBIX OCOOEHHOCTEM
CYpAOIEPEBOAUMKA U YPETyIUPOBAHUS UHBIX ACIIEKTOB, BRITEKAIOIIUX U3 (paKTa ero
yuyacTus. Bce 3T0 B COBOKYITHOCTH MTO3BOJIUT TOBOPUTH O CTPEMJICHUHU 3aKOHO1ATENs
K YPEryJIHMpOBaHUIO MPOLEIYPbl YYacTHsl CypJONEpPeBOAYMKA B TIPa)kKJIaHCKOM

nporiecce.
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Annomauyusa: CtaThsl TOCBSIICHA WMCCICIOBAHUIO 3JICKTPOHHON MEPEHUCKHA U
CTUKEPOB (dPMOJI3M) KaK JIOKa3aTeIbCTB B T'PaXIAHCKOM CYJIOIPOU3BOJICTBE.
PaccMaTpuBarOTCs TPaBOBBIC aCHCKThl WX JIOMYCTUMOCTH, WX KBaJIU(pUKAIIHS,
TpeOoBaHUs K 0pOPMIICHHUIO U TIPOOJIEMBI IOITBEPKISHUS JOCTOBEpHOCTH. Ocob0e
BHHMaHHUE YJCICHO CYAcOHOM NpaKTHUKE, JEMOHCTPUPYIOIIEH MPOTHBOPEUYHBEIC
MTOAXOBI K OIIEHKE TAKUX JI0KA3aTeIbCTB, YKA3bIBAIOTCS CIIyYan IPU3HAHUS SMOJI3U
BBIDQ)KCHHEM  BOJM  CTOPOH. ABTOp  OOOCHOBBIBACT  HEOOXOJIMMOCTH
3aKOHO/JATCIIPHOTO  3aKPEIUICHUS  KPUTEPHUEB  JONMYCTUMOCTH  ITH(PPOBBIX
JI0Ka3aTeIbCTB U Pa3pabOTKH METOJIUK WX MHTEPIPETAIUH.

Knrouesvie cnoea: DIIEKTPOHHBIE JI0Ka3aTeIbCTRA, IPaKIaHCKOE
CYJIOITPOU3BOJICTBO, ITU(POBHU3AIMS, CKPHUHIIOTBHI, 3MOJ3HU, CyAcOHAs NpPaKTHKA,
JOIYCTHMOCTh  JOKa3aTeIbCTB, IMHMCHMCHHBIC JIOKA3aTelIbCTBA, HOTApPHAILHOEC

YIIOCTOBEPCHHE.
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BypHoe pa3BuTHE Hay4YHO-TEXHUYECKOTO MPOrpecca U aKTUBHOE BHEAPEHUE
U(PPOBBIX TEXHOJIOTUHN B PakIaHCKOE CYJJONPOU3BOICTBO MPUBOIST K MOSIBICHUIO
MPUHIUIIHAIBHO HOBBIX (OPM JOKA3aTeIbCTB, CPEAU KOTOPHIX 0CO00OE MECTO
3aHUMAIOT SJIEKTPOHHBIE JOKA3aTeIhCTBA. DTH JI0KAa3aTEIbCTBA, MPECTABIISIONINE
coboii ceeieHus 0 dakTax B U(PpoBoii popme, CTaIM UCTIOIB30BATHCS B CYA€OHOM
MPaKTUKE CPAaBHUTEIBHO HEJABHO, HO YK€ MPEBPATWINCH B HEOTHEMIIEMYIO YacTh
COBPEMEHHOI'0 CyAeOHOro mpoliecca Onaroaaps CTpEMUTEIBbHOU Iu(poBU3aAIUU
OOIIIECTBEHHBIX OTHOIICHUW, TIOSBICHUIO AJICKTPOHHOTO JOKYMEHTOO0OpOTa,
JMCTAHIIMOHHBIX CIIEJIOK M OHJaWH-KOMMYHUKaIuu. Cpeau TaKuxX J0Ka3aTeIbCTB
BaKHYIO POJIb UTPAET AJICKTPOHHAS MEPEeNucKa, ITMPOKOE UCI0JIH30BAHUE KOTOPOM
CBSI3aHO C MUGPOBOM AMOXOM M MOSBICHUEM HOBBIX (JOPM JICJIOBOTO U JTMYHOTO
oO1IeHMS.

DNEeKTPOHHASI MEPENUCKA CTAHOBUTCA BaXKHBIM CPEACTBOM JOKAa3bIBaHUS B
IPAXKIaHCKOM CYJOIPOU3BOJICTBE, OJHAKO €€ IpaBOBas MpUpPOAA OCTAETCs
nuckyccuoHHOM. ITyHkT 1 ctateu 71 ['paxkgaHcko-miporieccyanbHOTo Kojiekca PO k
MUCHMEHHBIM JI0Ka3aTeJIbCTBAM OTHOCHUT B TOM YHCIIE€ JOKYMEHTHI B IIU(DPOBOM U
rpaduyeckoM Gopmarte, MOJydeHHbIE yepe3 PaKCUMUIBHYIO, AJIEKTPOHHYIO CBS3h
win WHTepHeT. DTO 03HAYaeT, YTO OJEKTPOHHAS TMEpPErnucKa MOXKET OBITh
KBaM(UIIMPOBAHA KaK MHChMEHHOE J0Ka3aTeabCcTBO. HecMoTps Ha 93T0, Kak
ormeuaet F0.B. Cabnuna, B 1uTepaType BOMpOCkl 00 000CHOBAHHOCTH MOI00HOTO
OTHECEHMS MO-TIPEKHEMY OCTAIOTCA OTKPBIThIMU [8, c. 178].

Bompoc (opmbl npeacTaBieHus 3MEKTPOHHON MEPENUCKH TaKXKe OCTAeTCs
OTKPBITHIM. Yallle BCEero TakKWe [0Ka3aTeIbCTBA MPEAOCTABISAIOTCS B BHJE
CKPUHILIOTOB, OJHAaKO UX JOMYCTUMOCTh HE BCErjJa MPU3HACTCA CyJaMHu.
CKpUHIIOTHI MPU3HAIOTCS JOMYCTUMBIM JOKA3aTeIbCTBOM B LHMBUIMCTUYECKOM
mpoiiecce, Jaxe €clId OHM HE 3aBepeHbl HOoTapuaidbHO. OJHAKO HEKOTOpHIE
HCCIIEIOBATEIN CUUTAIOT, UTO «IIPOCTast pacrevyaTka CKpUHIIOTa 0e3 HaJIexallero
€ro YJOCTOBEpPEHHUSI M PEKBU3UTOB HE MOKET ObITh MPUHSTA CYAOM B KayecCTBE

HaJJIeXkaIero aokasarensctBa» [4, c. 180]. Cxoxkel Mo3uluu OpuaepKUBACTCS U
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A.H. TommaroBa, YTOYHSIS, YTO NEPENUCKY HYXHO TMPEIOCTABUTH B BUJE
YUTAEMOI0 JIOKYMEHTa (CKPUHIIOT C MOYTOBOTO SIHMKA), YKa3aB JaTy, BpeMms U
ajZipec oTmpaBiieHus cooOueHui [9, c. 68].

Cornacno mn. 2 cr. 434 I'paxnpanHckoro kojekca P®D, noroBop MOXKHO
3aKJIIOYUTh Yepe3 OOMEH »JJIEKTPOHHBIMU JOKYMEHTAMM, €CJIM YCTaHOBJICH
ornpaButenb [3]. OgHako Ha NPaKTUKE IMEpenucKka B MECCEHIKEpax WU
COITMAIBHBIX CETSIX PEJIKO COIMPOBOXKAACTCS KBATU(UIIMPOBAHHON 3JIEKTPOHHOM
MOJAMHUCHI0, YTO CO3JA€T CJOXKHOCTH TIPU JOKA3bIBAHUU €€ IOPUIUYECKOU
3HAYMMOCTH.

JI1s1 mOoATBEpIKIEHUS aBTOPCTBA, BPEMEHU M MECTa CO3/IaHUs DJIEKTPOHHOTO
JIOKyMEHTa MOTYT MCTOJIb30BaThCS HOTapHaIbHBIC MPOIEAYphl. B cya MoryT ObITH
IpeACTaBICHb HOTAPHAIBHO YIOCTOBEPEHHBIC MPOTOKOJBI OCMOTPA MUCHhMEHHBIX
JI0Ka3aTeIbCTB, MpeaycMoTpeHHble OcHoBamMu 3akoHoareiabctBa PO o HoTtapuate
or 11.02.1993 N 4462-I.

Ananu3 cyieOHOM MPaKTUKHU AEMOHCTPUPYET HEOAHO3HAYHOCTH MOAXO0/I0B K
OLIEHKE OJJIEKTPOHHBIX Joka3aTenscTB. Hampumep, B IlocranoBnenun Cynpa
Mockockoro okpyra ot 28.02.2024 Ned(05-34532/2023 CKpUHIIOT 3JEKTPOHHOU
NOYTHI ObUT IPU3HAH JOTYCTUMBIM JI0OKA3aTeIbCTBOM, MOCKOIBKY MEPEIUCKA BEIACh
o ajipecy, ykazanHomy B jiorosope [7]. B To xxe BpeMst B Onpenenenun Broporo
KacCaI[MOHHOTO cy/1a oomei ropucaukiuu ot 29.08.2024 mo mexy Ne88-21123/2024
MEPBOHAYATIFHO MEPENUCKA B MECCEHIKEpE ObllIa OTKIIOHEHA W3-32 HEBO3MOXKHOCTHU
MOATBEPUTH TUYHOCTH COOECETHNKA, HO KacCallMOHHAs HHCTAHIIMS OTMEHHJIA 9TO
pelIeHre, YKa3aB Ha TO, YTO AJICKTPOHHYIO MIEPEMHUCKY HEO0OS3aTEIBbHO 3aBEPSTh Y
HOTapuyca, a paDOTHHUK BIIPaBe MPEICTABIATH CYJy JIOOBIC JTOKA3aTEIbCTBA, KaK
HamOoJee cinabast CTOpoHa B TPYOBBIX TPABOOTHOIICHUSX [6].

OcoObIi MHTEpEC BBHI3BIBAECT MCIOJIB30BAaHUE CMAMIIOB (3MO/A3M) B JCIOBOU
nepenucke. B HEKOTOpBIX ciydasX CyIbl MPHU3HAIOT 3MOJ3U JO0Ka3aTEIbCTBOM
BBIpaKEHUsI BOJIM CTOpPOH. Ilpu paccMOTpeHUHM TpaxxJaHCKUX A€l CyAbl MOTYT
CTOJIKHYTbCSL C BOIIPOCOM O JOMYCTUMOCTH 3MOJA3U M CTUKEPOB B KauyeCTBE

JI0KA3aTeIbCTB. B  3TOM KOHTEKCTE SMOJ3U MOTYT CIYXXHUTh (PaKTOPOM,
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MOATBEPKAAIOIIMM HaMepeHus: cTOpoH. Kak 0TME4aroT HEKOTOPhIE aBTOPbI, «IIPHU
WCIIOJIb30BaHUU SMOJI3M B IOPUAMYECKUX KOHTEKCTaX, HEOOXOAMMO YUHUTHIBATh
BO3MOJKHBIE BApPUAHTHI UX TOJKOBAHMS U TaKKe 00ECIEeUrBATh SICHOE COTJIAIICHHE
00 MX HCIOIB30BaHUM» [5, ¢. 94].

AHanu3 cyJeOHBIX PEIICHUN JIEMOHCTPUPYET pa3HbI€ MOIXOIbI K OIEHKE
BU3YAJIIBHBIX CMaiioB. B pemenun Toporenkoro pamoHHOro cyza TBepckou
obmactu ot 11 nmexabps 2023 roma smom3u «bonbInoi maner; BBEpX» OBLIO
NPU3HAHO JI0KA3aTeJIbCTBOM COTJIaCHs C YCJIOBUSMH joroBopa. Ilpu sTtom cyn
yKazaJj, 4TO «CMailIuK OOJIBIION MMajiel] BBEPX O3HA4aeT OJI00PUTENIbHBIN kecT. B
OOJIBIIIMHCTBE CJIy4yaeB OH MHCIOJB3YETCS [JIi BBIPAXKEHUS OJOOPEHHS TIO0
OTHOIIICHUIO K YY>XUM JCHCTBUSIM WM BBICKa3bIBaHUAMY» [1]. DTOT mpeneneHT
C03/aJ1 BAXXHBIM MPEUEICHT I JIOTOBOPHOTO Npasa. B 1o ke Bpems TroMeHCKUi
00JIacTHOM Cy/I B aneuIssIiuOHHOM onpeaeneHuu oT 11 nexabps 2023 roxa mo aeny
Ne 33-6492/2023 oTkazaics mpu3HABATh AMOJI3H «CEPJICUKO» M «PYKOTIOKATHE KaK
HEONPOBEPKUMOE JOKA3aTEIbCTBO MPOUIEHUS J0JIra, YKa3aB Ha MHOTO3HAYHOCTb
TaKUX CUMBOJIOB [2].

DNEeKTpOHHAsl TEpEenucKa M 3MOJ3M UIPalOT BaXKHYIO pPOJb, OJHAKO HUX
IPaBOBOM CTAaTyC OCTA€TCA HEOINPENEIECHHBIM H3-32 HEOJHO3HAYHON MPUPOIBI U
puckoB ¢anscudukanuu. s ycTpaHeHHus 3THX MpoodieM HE0OX0 MO

1) Bo-mepBbIX, 3aKpenuTh B 3aKOHOJATEIbCTBE UETKUE KPUTECPUU
JIOIYCTUMOCTH ITU(GPOBBIX JOKA3aTEIHCTB, TAKHE KaK TPEOOBaHUS K UX 3aBEPEHUIO
(HOTapHuaNbHOE YIOCTOBEPEHHE, (PUKCAIIM METaJaHHbIX);

2) Bo-BTOpBIX, pa3paboTaTh pPEKOMEHJAIMW 1O  HCIOJIb30BAHHIO
0003HaYEHUHN «IMOJI3M», & TAKKE JOITYCTUTH BO3MOKHOCTh IMTPUBJICUCHUSI DKCIIEpTAa -
JUHTBHUCTA JIJIS1 UX paciInpOBKH.

Takum  oOpazom, COBpEMEHHas mupoBU3aug  TPAKIAHCKOTO
CyJIONIPOU3BOJICTBA TPEOYEeT MepecMOoTpa TPAAUIIMOHHBIX MOJIXOJOB K OIEHKE
JI0Ka3aTeNbCTB, OCOOCHHO B OTHOUIEHWM JJICKTPOHHOM NEPENmuCKH, KOTopas,

3aHuMasd IIPOMEKYTOYHOC ITOJIOKCHUC MCKAY IMHNCbMCHHBIMHU M BCHICCTBCHHBLIMU
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JOKa3aTrCJIbCTBaMH, CTAaJIKHBAaCTCA C HpO6JICMaMI/I IMMOATBCPKACHUA aBTOPCTBA,

oOecrieueHus AOCTOBCPHOCTHU U TOJIKOBAHUA SMOA3H.
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AnHomayua: CTaThsl TOCBAILIEHA CPAaBHUTEIBHOMY aHAJIU3y KOHCTUTYLUHOHHOIO
3aKpEIUICHUsI MPUHIMIIOB COLMATIbHOW MOJUTHKHA B JIByX CTpaHax: Poccuiickou
®enepanuu 1 Upanckoit pecriyonrke. Beioop BOCTOUHOM cTpaHbl OblI 000CHOBAH

TEM, 4YTO MHOI'MC IOAbl AAHHOC IOCyAapCTBO BLI3BIBACT MOBBIIIICHHBIN HHTCPCC
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YYEHBIX, B TOM YHUCJE, K YPOBHIO XW3HU HPAHUEB. ABTOpAMHU MPOBEJCH AHAIU3
KOHKPETHBIX MPUHIUIIOB U UJIEH, CTOSIIMX BO IJ1aBE MOJIUTUKHU IIAXCKOTO PEXKUMA,
MPOBO3IJaCUBLIEH CBOEH OCHOBHOW LENBIO MOJAECPKKY «00€3/10JeHHbIX». B
HACTOSIIIEE BPEMSI MPOUCXOAUT YKECTOUCHUE CAHKIMM MpoTUB MpaHa co CTOpOHBI
ctpadn CIHA u crtpan 3amama, 4TO 3HAYUTENBHO YXYIIIAET SKOHOMHUYECKOE
0J1arocOCTOsTHUE JAHHOTO rocyiapcrBa. B cBsa3u ¢ stum B PecnyOnuke manmaer
YPOBEHb KU3HU HACEJICHHSI, HAPYIIAETCs CTAOUIBHOCTh TOCYIaPCTBEHHOTO CTPOSI.
Jlns perieHus AaHHOW MPOOJIEMBbI HEOOXOIUMO HU3YyUYCHHE COIMATBbHON MOJUTUKU
Upanckoit Pecnybnuxu, a Taxke Poccuiickoit depeparuu, KOTOpas, TaKxKe,
CTOJIKHYJIACh C aHAJOTMYHBIMU YIPO3aMH CTAOMIBHOCTH TOCYAapCTBa U OOIIECTBa,
HO CMOIUVIa WX MNpPEOoJoJieTb. B cTaThe MNpPENoKeHbl MEPBl MO YIYyYLICHUIO
coruanbHOM monuTukd PecrmyOnuku MpaH, HampaBieHHbIE Ha YJIydIlICHHE
MOJIO’KEHUSI HE 3allUIIEHHBIX CJI0EB B 00IECTBE, Pa3BUTUE CUCTEMBI COIIMAIIBHOTO
oOcy>KUBaHMsl, MOBBIIEHHE Y(HPEKTUBHOCTU CUCTEMBI COLMAILHON MOJIEPIKKH,
co37aHue JIeWCTBEHHOM CHCTEMBl COIMAJIBHOW 3alUTHI i1 OEIHBIX CIIOEB
HAaCEJICHUS.

Kniouesvie cnosa: xonctutynus, Upanckas pecnyoauka, Poccutickas denepanusl,

colaiabHas MOJIUTHKA, HE3AIUIICHHBIC CJION, IPUHITUIIEI, 60phOa ¢ OETHOCTHIO.

Koncturynuus Poccuiickou denepanuu, MIPUHSATAS BCEHAPOIHAA
rojocoBanneM 12 mexabpst 1993 rona, 3akpenuia OCHOBOIIOJIATAIOIINE TTPUHIIAIIBI
pa3BUTUA AEMOKpPATUYECKOro rocynapcrsa. OIHUM W3 HUX SABISIETCS MPUHIUIL
coluanbHOro rocygapctBa. OH peanusyercs uepe3 KOHCTUTYLIMOHHBIE IpaBa
YeJI0BEKa, TAKKE KaK: MPaBo Ha TPYA, HA OTIbIX, IPEIOCTABICHUE rapaHTUI 3a1UThI
MaTepUHCTBA W JCTCTBA, colMaibHOe obOecneuenue u T.1. [2]. Kpome rapanTwmii
yKa3aHHBIX TpaB, Poccuiickoe rocymapcTBo 00s3aHO CO3/MaBaTh YCIOBUS JIJISl TOTO,
9TOOBI €T0 Tpak/IaHe MOTJIU B MOJTHOW MEpE X PeaIn30BaTh.

Takxe HEOOXOIMMO OTMETHTh, YTO MOKHO TOBOPUTH O CYOCHIUAPHOM
XapaKTepe Pa3BUTHS COLMAIBHBIX MpaB. JTO CBA3aHO C TEM, UYTO TOCYAapCTBO

HCIIOCPCACTBCHHO YYAaCTBYCT B pPCaiM3allMM COLHAJIbHBIX IIpaB IIYTCM CO3daHHUA
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HE00X0IUMON MH(GPACTPYKTYPhl U OKa3aHUS MOMOUIM JIIOASIM, HYKIAIOIIKUMCS B
Heil [4, c. 6].

Takass  KOHUENUWs  MOJy4YWJa TOATBEPKIEHHUE M B  PEHICHUAX
Koncrutynmonnoro Cyna P®. K npumepy, B [loctanoBinenun ot 24.05.2001 N 8-
II oH ykazan HaHEJOMYCTHMOCTb OTKa3a TOCYJAapCTBAa OT BBIIOJIHEHUS
B OTHOLIEHUU OTAEJIbHBIX KaTeropuid rpakJaH paHee B3SIThIX Ha ce0sl COLMaIbHBIX
0043aTeNbCTB. DTO MPEXkKAE BCEro, KAaCaeTcs COLMAIBbHO HE3alMILIEHHBIX CJIOEB
HACEJICHHs, KOTOPBhIE CaMOCTOSITEIbHO HE MOTYT OOeCleyuTh cede JOCTOMHBIM
YPOBEHB KU3HH.

JIaHHBIM TPUHLKIN [POLIEN JUIMTEJIbHBIM IyTh CTaHOBJIEHUs B lpaHckoi
Pecniy6nuke, nmockoneky B Konctutymuu 1906 roga He ObUIO YHOMHUHAHHS O
OPOBEJACHUM  COLMAJIbHOMW  MOJUTUKH, HANOpPaBIECHHONW Ha  MOJAJEpP/KAHHE
HE3AIMILIEHHBIX CJIOEB HACEJICHUS.

Ero pa3Butre npuxoauTcs Ha BTOPYIO MOJOBUHY XX BeKa, KOTJla, HECMOTPS
BBICOKHE KOHOMUYECKHUE MMOKA3aTeNd CTPAaHbl, MPOU30IIIAa CMEHA MMOJUTUYECKOM
nuThl. [IpUUMHON 3TOro CTall paspblB MEXIAYy YPOBHEM >XU3HHU Pa3HbIX CIIOEB
HACEJICHMsI, UTO MPUBEJIO K HaKaTy 0OIEeCTBEHHBIX OTHOIICHHH.

B 1970-b1X rosax, mocie ucCiIaMCKON peBOIIOLMH, TOCYIAPCTBO KapAUHAIBHO
CMEHMJIO IPUOPUTETHI B NOJUTHKE. OCHOBHOM 1I€JIbI0 HOBOTO PYKOBOJCTBA CTPAHBI
CTaJia MmojAepKKa OeTHBIX CI0EB HaceleHus. B nanpHeiem, 3To0 0Tpa3uiioch U Ha
camoii KoHCTHTylMH, B KOTOpOW BIEpBBbIC OBUIM BBEICHBI TaKHWE IpaBa Kak
colyanabHOEe 0OecreueHue 1o BBICIYTe JeT, 6e3padoTuiie, HEMPUATHOCTEHN T0porax,
NpaBo Ha )XUJIbE, CoOpazMepHoe obecrieueHrne moTpedHoCTel npanckoit cempn [1].

OnHoll M3 BaXXHBIX MEp MNOAJNEPKKHU COLMAIBHOTO HACEJEHUS SIBISETCA
NpEeIOCTaBICHUE, JTaXe cCaMbIM OE€IHBIM CIIOSIM HacelleHus, AOCTyna K 0a30BbIM
KOMMYHQJIBHBIM YCIyTaM. JTO KacaeTcsl HE TOJIbKO JKUIIMILIHBIX O0JacTed, HO U
MHTEpPHETA: KOMIIBIOTEPAMHU OCHALIEHBI HE TOJIBKO BCE TOPOJCKHUE, HO U CEIIbCKUE
LIKOJIBI.

B Poccuiickoit denepannu mokazaTenqd B 3TOM cdepe ciaeayromue: o

noacuyetram MuHucTepcTBa HU(GPOBOTro pa3BUTHSI, CBSI3U, MACCOBBIX KOMMYHU KA
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B 2020 roy coToBOM CBsI3U HE ObUIO B 32 ThICsAYax Haceld€HHbIX MyHKTOB Poccun, a
HaJEXHOr0 BBICOKOCKOPOCTHOTO MHTEPHETa — 0oJiee 4eM B 25 ThIcAYax.

CrnenyromuM HampaBieHueM B noiautuke Mpanckoil PecrnyOnuku MoxkHO
OTMETUTh (PMHAHCOBYIO TMOJJEPKKY MaJTOOOECIEUCHHBIX CIIOEB HACEJICHHS. DTO
CBSI3aHO C TE€M, YTO B TOCYIJAapCTBE XOPOIIO Pa3BUThl  HCIAMCKHUE
0JIarOTBOPUTENBHBIE OPraHU3alNH, BaK(bl, KOTOPBIE MOIIEPKUBAIOTCS CO CTOPOHBI
rocynapctBa. Takue Gouabl kak, DoHa o0e37q0sieHHBIX, DOHA MIAXUIOB,
CrocoOCTBYIOT O0pb0E ¢ TMKBUIALIUEH OCTHOCTH.

B Poccuiickoit ®deneparun ob1iecTBeHHbIE (POHIBI JEHCTBYIOT Ha OCHOBE
T0OPOBOJIBHBIX MUMYIIIECTBEHHBIX B3HOCOB TpaxkaaH. Ho, 3Toro He xBaTaeTr s
TOTO, YTOOBI OXBAaTUTh BECh CIIEKTP COIHMAIBHBIX TpobsieM. B cBs3u c 3THM,
HEO0OXOAUMO pacIIUPUTh KOIMYECTBO (enepanibHbiX GoHA0B. B HacTosmee Bpems
UX HACUMTBHIBAETCA HECKOJIBKO, CBSI3AHHBIX C COI[MATILHOM MOJUTUKONU rOCyAapCcTBa:
@oH/J] TIEHCUMOHHOT0 M COIMANIBHOTO cTpaxoBaHus Poccuiickoit @enepannu (COP),
denepanbHbId GoHT 00s3aTETHLHOTO MeTUIIMHCKOTO cTpaxoBanus (PDOOMC).

B MUpanckoit pecnyOiuke BBICOKO pa3BUTa CHCTEMa COIMAIBHOTO
cTpaxoBaHus. JleficTByeT oueHb CiI0XKHas U pparMeHTapHas CUCTEMa IEHCUOHHOTO
oOecrieueHusi, oOecreunBaoIIasi TNEHCUOHEpAM [IOBOJILHO BBICOKHH YpPOBEHD
KU3HU. MUHUMAaJbHAS IEHCUST paBHA MUHUMAaJIbHOM 3apa00THOM IIJ1aTe, U OKOJIO
70% ot cpenneilt 3apmiatel 1o ctpase [3, c. 10].

B Pocculickoi ®@enepannu eCTh NOTEHIMAN Pa3BUTHUS IEHCUOHHOW CUCTEMBI,
HO O00BEM IMEHCHI OCTAeTCs HAa HE3HAYMTEIHHOM YPOBHE, HE 00€CIeurBaOIIEM
rpakJlaHaM JOCTOWHBIA ypOBEHb XH3HH. CpeaHuil pa3Mep MEHCUU MO CTapOCTU
cocraBnsger Ha 1 sHBaps 2025 roma 24 Tteic. pybnei. OpHako, 3amMaupeKTopa
NHcTuTyTa cCconmManbHOM MOJUTHUKM Beicmield mkonsl 3KoHOMHKH (OkcaHa
CuHsIBCKasi CYMTAET, YTO HJI€S] O TOM, YTO CIPABEIJIMBBIA pa3Mep NMEHCUU JOJIKEH
cocTaBisiTh He MeHblle 40% OT cpelHel 3apruiaTbl HEpealn3yeM B CTpaHe. ITO
00OCHOBBIBAETCSl TEM, UTO pa3Mep MEHCHUH 3aBUCUT OT CTPAaXOBOIO CTaxa, a JIs
o0OecrieueHus: BCEM COOTBETCTBYIOIIMX BHIIJIAT HEOOXOAMMBI JICHEKHbBIE CPEICTBA.

B cBs3u ¢ atum, noiitu 10 40% B OrpkaiiiieM OyayIieM HEBO3MOKHO.
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N3 Bcero BhIIECKa3aHHOI'O MOXHO CI€JIaTh BBIBOJ O TOM, 4TO Poccuiickas
®enepauusa u Mpanckas pecnyOirka BeIyT aKTUBHYIO COLMAJIbHYIO MOJUTUKY B
00J1aCTH MOAJIEPKKU HE3aIIMILEHHbBIX CI0eB HaceneHus. HecMoTps Ha TpyJHOCTH,
C KOTOPBIMM CTaJKHUBaercss lMpaH B CBA3KM YyXyQIIAKOLMICHCS JKOHOMUYECKOU
CUTyallueii B CTpaHe, KOrja BBICOKA BEpPOSITHOCTb COKPAIECHUSA OIOKETHBIX
IIOCTYILJICHUH, COLMAJIbHBIC II0KA3aTEeIN [I0Ka OCTAIOTCS OTHOCUTEIIBHO BBICOKUMU
N0 MEXIyHapoJHbIM cTaHaaptaMm. Poccuiickoir ®enepanii CTOUT OOpPATHUTH
BHUMaHUE Ha MEPbI, MPUMEHSIEMbIE HCIIAMCKUM IOCY1apCTBOM B c(hepe colnaabHOMu
nonutuku. Hampumep, B CBA3U C BBICOKOM CKOPOCTBHIO LIM(PPOBU3AIMHU BCeX cdep
YKU3HU YEJIOBEKA, CTOUT 3aKPEIUTh HA 3aKOHOJATEIIbHOM YPOBHE TaKOW IIPUHLIMI B
00JIaCTH COLIMANBHOM TOJUTUKH KakK, OCTYI K COTOBOM CBSI3M M MHTEPHETY. A
TaK>Ke, MOKHO PACCMOTPETh CO3/IaHUE TOCYJAPCTBEHHBIX (DOHIOB, LIETBI0 KOTOPHIX

6y}ICT ABJATBCA MOAACPIKKA COTUAIIBHO YA3BUMBIX CJIIOCB HACCJICHUS.

bubauorpadpuuecknii CIMCOK UCMOJb30BAHHBIX HCTOYHUKOB
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AHHOmMayuA: CTaThsl TIOCBSAIICHA aHAIW3Y MPOOJEM MPABOMEPHOTO NMPUYUHEHHUS
CMEpPTH W Bpela 370pPOBBI0O B  COCTOSIHUM  HEOOXOAMMOW  OOOpPOHHI.
PaccmarpuBaroTcsi  yCcloBHS ~— TPABOMEPHOCTH  HEOOXOAWMOW  OOOPOHHI,
3akpemieHHble B crarbe 37 YK P®, u BOnmpoCh NpeBBILICHHS €€ IPEIECIIOB,
BEAYIIErO K YTOJIOBHOM OTBETCTBEHHOCTH 1O cTaThaM 108 u 114 YK P®. BoisiBiieHbl
KJIFOYEBBIE npoOJIeMbl: HEOJTHO3HAYHOCTb KBaJIU(UKALIUU nencTBUi

O60pOH$IIOIlIeFOC$I, C}’6T>CKTI/IBHOCTI> OLOCHKH COpasMCPHOCTH 3alllNThbl, HCJOCTATKH
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Cy1e0HOM MpaKTHUKU M OrpaHMYEHHas IMpaBoOBas 3alluTa rpaxzaaH. lIpeanoxeHs
MEpBI 10 COBEPUICHCTBOBAHUIO 3aKOHOJATEIbCTBA U MPABOIPUMEHEHUS, BKIIIOYAS
YTOYHEHUE KPUTEPUEB MPEBBIILICHUS TPEIETOB HEOOXOAMMOM 000OPOHBI U YCUIIEHUE
MPaBOBOrO MPOCBEUICHUSI.

Kniouegwvie cnosa: neobxoaumasi 000poHa, NPUYMHEHUE CMEPTHU, BPE 30POBbIO,

npessbilieHue npeaenos, YK P®, cyneOHas npakTuka.

CoBpemenHoe yronoBHoe mpaBo Pocculickoit ®@enepaiuy, OCHOBaHHOE Ha
MPUHIMIIAX TYMaHU3Ma U CIIPaBEIJIMBOCTH, MPEIOCTABIISICT TOCYAAPCTRY IUPOKHUI
CIIEKTp TMPaBOBBIX MEXAaHU3MOB pEarvupoOBaHMS Ha MpecTyrieHus. Tak, riaBa 8
VYromoBHoro kojekca P®  3akperisier  0OCTOSITENHCTBA,  MCKIIIOUAOIINE
PECTYMHOCTh JCSHUS, KOTOpPhIE, HECMOTPSl Ha Hanmuuue (GopMabHBIX MPU3HAKOB
cCOCTaBa TMPECTYIUICHUS, TMPU3HAIOTCS TPABOMEPHBIMU B CHJIY COLMAJIBHOM
MOJIE3HOCTU (HAmpUMep, 3a/iepXKaHuE JIMIA, COBEPUIMBIIETO MPECTYIJICHUE) WIH
JIEUCTBUH B BBIHYKJIEHHBIX YCIOBUSIX (HAIIpUMeEp, KpaHssi HEOOXOIUMOCTH).

HeoO6xonumass obGopona, mipeaycmorpenHas cratber 37 VYK PO,
npelcTaBisieT co0OMl MpUYMHEHWE Bpeaa TMOCATANIeMY JUIY MpU 3alluTe
JUYHOCTH, MPaB 0OOPOHSIONIETOCS UM UHBIX JIII, @ TAK)KE OXPAHSIEMBIX 3aKOHOM
MHTEPECOB OOIIECTBA WM FOCYAapCTBA OT OOIIECTBEHHO OMMACHOTO MOCATAaTEeNbCTBA
[7]. IIpaBoMepHOCTb TaKuX ACHCTBUN, BKJIKOYAs NPUUYMHEHHE TSIKKOTO Bpeaa
3I0POBBIO  HJIM CMEPTH, OOYCIIOBJICHA COOIOJEHUEM YCIIOBHH: HAIHYHEM
MOCATATEIbCTBA, COMPSIKEHHOTO C HACHIIMEM, OMACHBIM JUJISl KU3HH, WIH YIrpo30il
takoro Hacwius (4. 2 ct. 37 YK P®); copazMepHOCThIO 3alllUThl XapakTepy M
onacHocTH mnocsiratenbscTBa (4. 2.1 ct. 37 YK P®); orcyTrcTBHEM MPOBOKALIMU CO
cTtopoHbl o0opoustomierocs (1. 9 Ilocranosnenus [Inenyma BC PO Ne 19) [4].

OnHako, HECMOTpsi Ha MOJPOOHYIO 3aKOHOAATEIbHYIO 3aKpPEIJIEHHOCTh
JAHHOTO HWHCTUTYTa, OOOOLIEHWE TMPaKTUKA CYAOB aNeUBSIMUOHHON U
KAacCallMOHHOM WHCTAaHUUM IMOKa3alio, 4TO B OTMAEJIbHBIX CIIy4yasX CyAbl BCE XKe
UCIIBITBIBAIOT OINPEEICHHbBIE TPYAHOCTH, CBA3AaHHbBIE C MPUMEHEHUEM IOJIO0KEHUN

ctatbu 37 YK PO, xoTopble, B CBOIO O4€pE/lb, BICKYT 3a COOOM OTMEHY Cy/1eOHBIX
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MIPUTOBOPOB, YTO U JEJaeT TEMY MPABOMEPHOIO MPUUYMHEHUS Bpella B COCTOSIHUU
HE00X0IMMON 00OPOHBI aKTyaJIbHOU U IO CEHl JI€Hb.

0O630p BepxoBnoro Cyna 3a 2023 roj mokasblBaeT, YTO CYAbl 4acTO HE
MPU3HAIOT  JCHUCTBUSI  OOOPOHSIONIETOCS  COBEPIICHHBIMH B COCTOSIHUU
HEe00X0IUMON 000POHBI, KBANU(UIMPYS UX KaK yMBbIIIJIEHHOE yOouiicTBO (cT. 105
YK P®) wiu npuariHeHue TsKKoro Bpeaa 310poBbio (¢1. 111 YK P®) [3]. [Ipu atom
HECOPa3MEpPHOCTb  3allUTHI, XapakKTepHass JUIS  MPEBBIIICHUS  MPEACIIOB
HeoOxoaumoit oboponbl (cT. 108, 114 VK P®), He Bcerma yduThIBaeTCs.
[IpeBblllieHne TpeeIoB MPOUCXOIUT, KOrAa OOOPOHSIIOUIUNACS —YMBIIUICHHO
COBEpIIIACT JCHUCTBUS, SIBHO HECOOTBETCTBYIOIINE XapAKTEPY U CTETICHU YTPO3HI.

[Tpobnema ycyryOnsieTcss UTHOPUPOBAHUEM TICHUXOJIOTHUYECKOTO COCTOSHUS
obopoustomerocsi. CornmacHo myHkTy 14 IlocranoBnenuss Ne 19, nymieBHOe
BOJIHEHUE (CTpax, TMaHMWKa), BBI3BAHHOE TMOCSITAaTeIbCTBOM, MOXET 3aTPYIHATH
BBIOOP COpa3MEpHBIX CPENCTB 3aIIUThl, U TaKHE JCUCTBHUS HE BCETIa SIBISIOTCS
npeBblllieHueM TmpenenoB [6, ¢. 280]. Cl0XHOCTM BO3HUKAIOT M TIPU OIICHKE
HeoxuaaHHoro HamaaeHus (4. 2.1 ct. 37 YK P®), xorma BHE3amHOCTh aTaku
JUIIAeT OOOPOHSIOMIETOCS BO3MOXHOCTH OOBEKTUBHO OLIEHUTH Yrposy. Cymabl
HEPENIKO TPeOYIOT OT HEro pPalMOHAIBHOTO aHalIu3a, UTHOPHUPYS peQIeKTOPHBIM
XapakTep JACHCTBUH B YCIOBUSX cTpecca [2, ¢. 13].

Tak, BepxoBubiii Cyny P® 24 anpens 2025 roga OTMEHWI NPUTOBOP
EmmzoBckoro paiionHoro cyna Kamuatckoro kpas ot 26 ¢despans 2024 roga B
ornomenuu C., ocyxnenHoit mo 4. 1 cr. 108 YK P® 3a yGuiictBo Myxa mpu
MIPEBBINICHUN TIPEIETIOB HEOOXOIUMOU OOOPOHBI, M IPEKPATHII YTOJIOBHOE JENO 3a
OTCYTCTBHEM COCTaBa MPECTYIJICHUS.

Cyn ycranoBui, uto B HOos0pe 2022 roxa C. mojaBepriach BHE3ATHOMY
HaIaJIeHUI0 CO CTOPOHBI MY’Ka, KOTOPBI HaXOHsIChb B COCTOSHUU aJKOTOJIbHOTO
OMbSIHEHUSI, CHavaJla yrpokall yAyIIeHHEeM, 3aTeM HaHeC yAap roJoBOW B 00JIacThb
ee JIMIla, MOCe YeTro CXBAaTUJI 3a IICI0 M Hayaj AYIIUTh, YEM BBI3BAI Y JKCHIIIUHBI
CWJIBHOE JYIIEBHOE BOJTHEHUE U CTPaX 3a CBOIKO KU3Hb. M3 mokazanuii noacyaumon

ciaeayer, 4ro B MOMCHT YAYIICHHA Y HCC HC OBIJI0 HHUKAKOM BO3MOXKHOCTH
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BBIPBATHCS WJIM M1O3BATh HA MOMOIIIb. MIcIbIThIBast OCTPYIO 00 OT YAapOB, YAYIIbs
U HaxXoIsChb B COCTOSIHUM KpalHEro IMCHUXOAMOIMOHAIBLHOTO HAMpsKEHUs, OHa
MHCTUHKTHUBHO CXBaTWUJIa HOXK U HAHECNa YJaphl, CTPEMACH MPEKPATUTH CMEPTEIBHO
omacHoe s Hee Hacuinue. Ilocne mpoucmectsust C. cpa3y HOMbITANACH OKA3aTh
MEPBYI0 TIOMOIIb MYXY, MO3BOHMJIA JIOYEPH M BbI3BAJIa CKOPYIO MOMOIIb, YTO
CBUJIETEIILCTBYET 00 OTCYTCTBUHU Yy HEE yMBbIC/Ia Ha YOUNUCTBO.

CynebHas Kojuierusi TMOAYEPKHYJA, YTO BBIBOJBI HUIKECTOAIIUX CYIOB O
BOCIIPUSITUM TOJACYIMMOW JCHUCTBUM MyXa KaK HEOMACHBIX IS KU3HH
OpPOTUBOpPEUYAT €€ COOCTBEHHBIM TIOKa3aHUSIM, KOTOpbIE CYyJ  MpU3HAI
JIOCTOBEPHBIMHM Y HUYEM HE OMpoBepruyThiMU. BepxoBHbiii Cy KBaMpUIIIPOBAT
neiictBusi C. Kak HEOOXOAMMYIO OOOpPOHY MPOTHUB PEATBHOIO IMOCATaTENbCTBA,
COMPSKEHHOTO C HACUJIMEM, OTACHBIM JIJISl KU3HH, YTO MCKIIOYACT MPECTYIMHOCTh
nestausi corsiacHo 4. 1 ct. 37 YK PO®. Ipu 3TOM OBIJI0 OTMEYEHO, UTO BHE3AIMHOCTh
HanaJeHus, pu3nyecKoe MPeBOCXO0ICTBO HAMAAABIIETO U BEI3BAHHOE 3TUM CHIIBHOE
JYIIEBHOE BOJIHEHHE JKEHIIMHBI OOBEKTUBHO HE MO3BOJISIIU € TOUHO COpa3MepsTh
CIOCOOBI 3alIUTHl C XapaKTepoM IMocsiraTtelbeTBa. Jlemo Obulo mpekpalieHo 3a
OTCYTCTBHEM cOCTaBa mpectyrienus, a C. peabmiutupoBana [3].

BaxHO OTMETHTB, UTO € TPYAHOCTHIO KBATH(UKAIIMH HEOOX0IUMON 000POHBI
CTAJIKHMBAIOTCS HE TOJBKO CYJIbl, HO U OpraHbl cleACTBUs. Tak, pacnpoCTpaHEHHOM
OIMOKONH OpraHoB MPEABAPUTEIIBHOTO CIEACTBUS  SIBISIETCS HAIpaBJICHHE
YTOJIOBHBIX JIEJ B CYIbI IaXKE B Cy4asix, KOraa JEeHCTBUS OOBUHAEMBIX HE COIEPKaT
AJIEMEHTOB COCTaBa MPECTYIUICHMUS.

SpkumM TpUMEpOM CIYKUT cyneOHas mpakThka SIpociaBCKOTO PariOHHOTO
cyna SpocnaBckoit oomactu. B Hos6pe 2024 roma paccMaTpuBaioch YrojloBHOE
nenono 4. 1 ct. 111 YK PO (ymbllieHHOE MPUYMHEHHE TSKKOTO Bpe/ia 3/J0POBbIO).
[Toncyaumpblii OKa3alics )KEpTBOM HAIAI€HUSI HOUbIO, HOCTPAAABIINI HAIajl Ha HETO
B COCTOSIHMM CHA, MPUMEHUI (HU3MYECKYIO CHITy, BKJIIOYAs CHAABIMBAHUE IICH H
yaapsl 1o rojoBe. Ilogcynumbiii OTBeTHN JABYMS yaapamu, HPUYUHUB
HaIaJalonieMy MOBPEKICHUS, KBATU(UIIMPYEMble KaK TSKKAW BpeJ 30POBbIO.

Onnako cya ycTaHOBWI (PAKT HEOOXOAMMBIM OOOPOHBI, MOJAYEPKHYB OTCYTCTBHE
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HaMEPEHHOr0 MPECTYMHOr0 YMbIC/Ia U 0OOCHOBAaHHOCTh MPEANPUHATHIX TE€UCTBUI
OTHOCUTEJIBHO  XapaKTepa arpeccuud. OJTO NpPHUBEIO K IOCTAHOBJIEHUIO
OIpaBJATEIbHOrO0 MPUTOBOPA BBUJY OTCYTCTBHUSI COCTaBa MpecTyruieHus. [{aHHbI
OpUMEp TOJYEPKUBAET BAXKHOCTb  TIIATEIBHOM  OIIEHKH  OOCTOSITENIbCTB
MPOUCIIECTBUS OpraHaMU NPEIBAPUTEIBHOTO CIEJACTBUS NEpe]l HalpaBICHHEM
MaTepHualioB B CyAieOHbIE MHCTAHIUU [5].

B cyne6Hol mpakTHKe JEMOHCTPUPYETCS HU3KUN YpOBEHb OINpaBIaHUMN IO
JieaM 0 He0OX0ANMMOM 000poHE. DTO MPUBOJUT K HEOOOCHOBAHHOMY YTOJIOBHOMY
IpecieIOBaHUIO JIMII, 3aUIUIIABIIMX ce0s WM OJIM3KUX, U CHIKEHHUIO JOBEpHUs
rpaxiaH K npaBocyauio. [locnencTBus BKIOYAIOT «3(PHEKT OXIJIaxACHUS», KOraa
J011 M30€raloT CaMO3allUThl U3 CTpaxa HaKa3aHUsl, YTO YBEJIMYUBAET YSI3BUMOCTh
nepen nocararenbcTBaMu. Kpome Toro, Takasi npakTuka MpoTUBOPEYUT MPUHIUITY
npe3ymiiui HeBUHOBHOCTH (cT. 14 VIIK P®) u 3aTpyaHser peanusaiuio npaBa Ha
3alUTy, 3aKperieHHoro B ctathe 37 YK PO.

Jist  mpeofofieHuss  BBISBIEHHBIX MPOOJeM HEOOXOAMMO  MPHUHSITHE
COOTBETCTBYIOIIMX Me€p, TAKUX KaK YCTaHOBJIEHUE (PAKTOPOB TCUXHUUYECKOTO
COCTOSIHUSA, BIMSIIONIMX HA CIOCOOHOCTh pearupoBaHMsi B MOMEHT MOCATATENbCTBA,
Hanpumep, coctosinue addexra WM HaIMYKMe OCTTPABMATUYECKOTO CTPECCOBOTO
paccTpoiicTBa, KOTOPBIE, B CBOIO OYEPEIb, MOTYT CTaTh IPUUYUHON J1€30 PraHU3allH
MBIIIJICHUS WA  (ParMeHTApHOCTH BOCIIOMHUHAHUM, a TakkKe KPHUTEpUEB
HEOXKMJIAaHHOTO  HallaJeHus (BHE3aITHOCT®, OTCYTCTBHE  IPOBOKAIUHU,
CTPEMUTEIBHOCTD), onupasich Ha 1. 11 u 14 [loctanoBnenus Ne 19 [1, c. 109].

Tpebyercss COBEpIIEHCTBOBAaHUE B3aUMOJICHCTBUS MEXKIy OpraHaMu
NpEeIBapUTEIbHO CIEACTBUS M CylaMu JUisi OOMEHa ONBITOM M PEryJsIpHOTO
IIPOBEJICHUS COBMECTHBIX COBEIIAHUI 1O IMOBOAY KIIYEBBIX MpoOseM
KBaJTM(UKALIMU TPECTYIUICHUH.

Tak ke HeoOXOIMMO PETYJISIPHO IPOBOJUTH IIPABOBOE MPOCBEUICHUE

rpakaaH o MpaBe Ha HEOOXOAUMYIO 0OOPOHY, €€ TOMYCTUMBIX Ipeeax.
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DT MUHUMaJIbHBIE MEpPBI oOecredar OajlaHC MEXy MPaBOM Ha 3aUluTy U
MpeI0TBpallleHueM HEOOOCHOBAaHHOTO Bpeia, MOBBICUB 3(PPEKTUBHOCTh HHCTUTYTA

HE00X0IUMON 00OPOHBI
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VIIK 343.3/.7

INPOBJIEMbBI KBAIMOUKALIUU TPECTYIIJIEHUA,
HNPEAYCMOTPEHHOI'O CT. 176 YK P®

TI'opaesa Ynvana Cepzeeena,

Crynent 3 kypca

OI'BOY BO «Ypl'FOY umenn B.®. fxoBnesay,
r. Exatepun0Oypr, Poccus,

uliagora@qgmail.com

Annomayua: B ctathbe aHANM3UPYIOTCS aKTyaJbHblEe MPOOJIEMBbl KBaTU(pUKAIIH
NpeCcTyIJieHus, npeaycMoTpeHHoro crtatbeid 176 YK P®. PaccmarpuBarorcs
CXOJACTBA W  pPa3auyus MEXKIYy HE3aKOHHBIM IIOJIyYeHUEM KpeauTra |
MOIIIEHHUYECTBOM B c(hepe KpeauTOBaHUsI, 0COOEHHOCTH CYObEKTHBHOM CTOPOHBI,
o0BeKTa U CcyObekTa cocTaBa. ABTOp MpejjaraeT IyTH COBEPIICHCTBOBAHUS
IPaBONPUMEHUTENBHON MPAKTUKUA U 3aKOHOAATEIbHBIX HOPM B paccMaTpUBAaEMOM
o0JacTH.

Kniouesvie cnoga: KpenuT, HE3aKOHHOE IOJYYEHUE KPEIHUTA, MOIICHHUYECTBO,
MOIIIEHHUYECTBO B cpepe KPEeaUTOBAHUS, KPEIUTOP, YTOJIOBHAS OTBETCTBEHHOCTD,

KBTI (DUKALINS PECTYTUICHU.

ExxeronHo HaOmromaeTcst poCcT YMclia OCYXACHHBIX NpearnpuHuMateneit. B
2022 rony 3a MpPECTYIUICHHs] MPOTUB COOCTBEHHOCTH OBLIO ocyxkaeHo 227 807
YEJIOBEK, a 3a MPECTYIUICHHS B cepe skoHOMUKH — 9 841 genmoBek. 3 HUX TOIBKO
8 —mou. 1cr. 176 YK P®, u Hu 0gHOTO — 10 4. 2 TaHHOHW cTaThu. DTH IUDPHI
JEMOHCTPUPYIOT KpailHE pEeIKOe MPUMEHEHHUE HOPMbI. BO3HMKAEeT 3aKOHOMEPHBII
BOIIPOC: MoueMy OHa (pakTUuecKu He ucrnonbdyerca? BepositHo, oHa nydnupyer

unble ctathl YK P® [1, ¢. 356-357].
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Cocras, npeaycMaTpuBaroIUi OTBETCTBEHHOCTh 32 MOLIEHHUYECTBO B chepe
KpenutoBaHusi Obl1 BBeleH B YronoBHbld Komekc PO B 2012 1. B memsix
COBEPIICHCTBOBAHUSI MPABONMPUMEHUTEIILHON JEATEIbBHOCTY U HUCKIIOUECHUS
TPYJIHOCTEH MpU KBaTu(UKAIMK KOPBICTHBIX MPECTYIUICHUHN, COBEPIIAEMbIX B
chepe kpenutoBaHus [6].

Cornacao ct. 159.1 YK P® nox MomieHHHYECTBOM B c(hpepe KpeauTOoBaHUs
MOHUMACTCS «XUIICHUE JCHEXKHBIX CPEJCTB 3aEMIIUKOM ITyTE€M IMpPEeICTaBICHUS
0aHKy WM HMHOMY KPEIUTOPY 3aBEIOMO JIOKHBIX M (MJIM) HEIOCTOBEPHBIX
ceeneHnin. [loxoxkee onpeaenenue naercs B cT. 176 YK P®: «nonyuenne kpenura
00 JBIOTHBIX YCIOBUM KPEIUTOBAHUS MyTEM MPEJICTABICHUSI OAHKY WM HHOMY
KPEAUTOPY 3aBEAOMO JOKHBIX CBEICHUI.

Pasrpanuyenue JaHHBIX COCTaBOB HEOOXOMMO HayaTh ¢ 00bekTa. OOBEKTOM
MOIIICHHHUYECTBA B cdepe KpeAUuTOBaHUs SBIAIOTCS OTHOIIEHUS B cdepe
co0ctBeHHOCTH. [IpenMeToM JaHHOTO MPECTYIHOTO TMOCSATaTeNbCTBA MOTYT
BBICTYNAaTh TOJIBKO JIEHEKHBIE CPENICTBA, KOTOPBIE 3aEMILMK KEJIAET MOJYUUTh.
Heo0xonuMo OTMETUTh, YTO TOBAPHBIN KPEJIUT HE OXBATHIBACTCS JAHHOM CTaTheil,
TaK KaK 3a€MILUK TOJIy4aeT HE JICHEKHBbIE CpPEJCTBA, a WHBIC BEIIU, XUILECHHE
KOTOPBIX JOJDKHO KBATU(PHUIIMPOBATHCS MO OOIIEH HOpME O MOIIEHHUYECTBE [2, C.
180].

[TorepneBmumu kak no ct. 176 YK P®, tak u no ct. 159.1 YK P® moryt
ObITh OAHKHM, KPEIUTHBIE OPTaHU3AIMH, IPYTUE KPEAUTOPHI, BCTYHUBIINE B TAKOM
KAQueCTBE B 3a€MHBIE OTHOILICHHSI.

Oco0GeHHOCTh MOIIEHHUYECTBA — 3TO CHOCOO €ro COBEPILIEHUS, a UMEHHO
XHIIEHUE TyTeM MPEICTaBIeHUs OaHKY WM UHOMY KPEAUTOPY 3aBEIOMO JIOKHBIX
¥ (MJTM) HEIOCTOBEPHBIX CBeICHHU. JlaHHBIE CBEEHHUS MOTYT BKIIOUYAThH JIFOOYIO
TpeOyeMmyro kpeauTtopoM uHpopmaruio. IlpeacraBieHne HEBEPHBIX CBEICHHI
MpearnoaraeT ToJbKO aKTUBHYIO (hopMy oOMaHa, TOATOMY YMOJTYaHHUE O UMEIOTIIAX
3Ha4YeHME NI KpeauTopa (pakrax 0e3 mpeacTaBieHuUs JOKHbBIX I HEJOCTOBEPHBIX
CBEJICHUN HE MOXET ObITh KBaIU(UIMPOBAHO MO CIHEHHAIBHOM HOpPME O

MOIIIeHHH4YeCTBE [2, ¢. 181].
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MoMeEHT OKOHYaHUs MPECTYIUIEHUS, IpeaycMoTpeHHoro cr. 159.1 YK PO
HACTyMaeT C [MOSBICHUEM peadbHOW BO3MOXXHOCTUM MOJb30BaThCid  JIHOO
pacropsiKaTbCs JEHEKHBIMUA CPEACTBAMH IO CBOEMY YCMOTPEHHIO, B PE3yJbTaTe
Yero KpeauTopy npuuuHsercs ymepo. B ornuuue or ymepOa npu HE3aKOHHOM
MOJTyYEHUU KPEeAUTa OXBATHIBACTCS JIUIIb PeabHBIM UMYIIIECTBEHHbBIN yIIEepO.

Jlist ompeneneHus 3aeMIMKa HEoOXoauMo oOpatutbes k DenepanbHOMY
3akoHy OT 21 nexabps 2013 1. No-353 «O nmotpeOuTenbckoM KpeauTe (3aiime)y»: Mo
3aeMIIUKOM TOHMMaeTcsl (U3MYECKoe JMIOo, OOpaTUBLIEECS K KPEAUTOPY C
HaMEpEeHHUEM MOJIyUHTh, MOTyYalolllee WK MOTyYUBIIee MOTPEOUTETbCKUN KPEIUT
(3aem).

CybObexToM npectyrmienus, npeaycMorpeHHoro cr. 159.1 YK PO ssnsercs
HE TOJIBKO CTOPOHA KPEIUTHOT'O I0TOBOPA, HO U JIMLIO, JKEJAOIIIEE €0 3aKII0UUTh U
NpEeJICTaBIISIONIEE IJIsl 3TOT0 HEOOXOANUMbIE CBeAIeHUS KpeauTopy. COOTBETCTBEHHO,
JU10, OOpaTHUBIIIEECs 3a MOTYYSCHUEM KPEJIUTa, YKe JOIDKHO CYUTATHCS 32 MIIUKOM
[4, c. 49].

B 4. 1 ct. 176 YK P® ykazan cnenuanbHbIi CYOBEKT: MHIAUBUIYATbHBIN
OpeANpUHUMATENb WM PYKOBOAUTENb OpraHu3alud. B paHHOW cTaTbe He
yKa3blBaeTcs (hU3MUECKOE JHUI0 KaK IPpaKJaHWH, IeUCTBUS KOTOPOTrO Ha MPaKTUKe
kBanmupunupytorcas mo cr. 159. 1 YK P®. Opnako cTtatbu OTIMYAIOTCS TIO
HaIpaBJIE€HHOCTU yMbIciaa: mo 4. 1 ct. 176 YK P® ymbicen nuia HampaBieH Ha
coBepiienue cuenku, a mo cr. 159.1 YK P® na xumenwne. Takum oGpazom,
HEOOXOIUMO PaACHIMPUTHh KPYT CYOBEKTOB MPECTYIUICHUS, MPEAYCMOTPEHHOTO CT.
176 YK P® [1, c. 359].

JIumo, uMeroriee ympIicea Ha MOMY4YeHHE MyTeM oOMaHa KpeauTa, C IEIbIo
n30eKaHUs IPUBIICYCHUS €TO K YTOJIOBHOW OTBETCTBEHHOCTH 110 cTaThe 176 YK PO
MOXET 3apEerucTPUPOBATHCA B KAYECTBE HMHAMBUAYAJIBHOTO MpPEINpPUHUMATENS,
MMOCKOJIBKY OTBETCTBEHHOCTH MO CT. 159.1 YK P® nHactymaer TOnbpKO B Ciydae
MIPUYMHEHHUS OMPEACICHHOT0 pa3Mepa yiepoa [5, c. 45].

ITo cratee 176 YK P® cyObekTHBHAsI CTOPOHA XapaKTEPU3YETCsI KOCBEHHBIM

YMBICJIOM 00 HCOCTOPOKHOCTBIO B BHJAC JICTKOMBICIWA W HAJIUIHUCM LOCIH —
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BPEMEHHOE BJIAJICHUE MPEAMETOM KPEIUTOBAHHUS C MOCIECAYIOIIMM €0 BO3BPATOM.
Opnnako B 4. 2 cr. 24 YK P® yka3aHO, 4TO AesiHME, COBEPLICHHOE TOJBKO IO
HEOCTOPOKHOCTH, NPU3HAETCA NPECTYIUICHHWEM JIMIIb B Cly4ae, KOrJa 3TO
CIELUANIBHO MPETYyCMOTPEHO COOTBETCTBYIOIIEH cTaTheit OcobenHor yvactu YK
P®. B ct. 176 YK P® 310 HE peayCMOTPEHO.

O Hanmuyuu yMbICHa, HANPaBICHHOIO Ha MOIIEHHUYECTBO B cdepe
KpEIUTOBAHMS, MOTYT CBUAETEILCTBOBATH 3aBEOMOE OTCYTCTBUE Y JIMI[A pealbHOM
(MHAHCOBOM BO3MOXKHOCTU HCIOJIHUTH 0053aTENIBCTBO, HCIIOIL30BAaHUE UM
(banpIIUBBIX TapaHTUMHBIX THUCEM, (UKTUBHBIX YUYPEIUTEIbHBIX JIOKYMEHTOB,
COKpBITHE WH(OpMalMM O HAJWYUU 3aJ0JDKEHHOCTEH. B KaXkJaoM KOHKpETHOM
ciy4ae JOJDKHO OBITh JOCTOBEPHO YCTAHOBJIEHO, YTO JIMII0, COBEPIIUBIIECE
OTIpeJICJICHHBIC JICUCTBUS, 3aBEJIOMO HE HAMEPEBAJIOCh MCIOJIHATH 0053aTEILCTBA
3aemIuka [3].

Taxum oOpazom, mpu KBATU(PUKAIIUN TIPECTYIUICHUS, TIPEYCMOTPEHHOTO CT.
176 YK P® HeoO6X01UMO yYUTHIBaTh BCe 0OCTOATENBCTRA Jiejia KaKk OO bEKTHBHOTO,
TakK U CyObeKTUBHOTO Xapakrepa. OHaKko Ha IPAKTUKE JIaHHAS YTOJIOBHO-TPaBOBAas
HOpMa CJI0KHO TPUMEHHMMA, B CBSI3M C YEM BCTAET BOMIPOC 00 UCKIIFOYCHUH TAaHHOTO
COCTaBa M3 YrOJIOBHOTO 3aKOHOJIATENIbCTBA MO0 ero m3MmeHeHuu. LlemecoobpaszHo
pacuImpeHre cocTaBa CyObeKTOB M YTOUHCHHUE TIPU3HAKOB JSSHHUS JJIsI TIOBBIIICHUS
3 PEKTUBHOCTH TPABONPUMEHEHHUS, YTO IOMOXET YCTPAaHUTh KOHKYPEHIHIO C

OPYTUMU CTAThSIMHU.
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AHHOmayua: CTaThsl TIOCBSINEHA aHANM3y BO3MOXHOCTEH M MIPaKTHYECKOM
3HAYMMOCTH  KOMIIBIOTEPHO-TEXHUYECKON  SKCHEPTH3bl, Ha3HA4YaeMOW s
YCTAHOBJICHHUSI OCHOBHBIX IIPU3HAKOB OTAEIbHBIX COCTABOB MOILICHHUYECTB,
COBEPIIEHHBIX C KCIOJIb30BAHHEM HH(POPMAIMOHHO-TEIIEKOMMYHHUKAITMOHHBIX
TEXHOJOTUU. bBynyT 0003Ha4YeHbl TEOpPETHYECKHME OCHOBBI JAHHOTO BHJA
AKCIIEPTHU3bI, crenu(uka MPOU3BOACTBA U PACCMOTpPEHA CyaeOHas MpaKTHKa e
MIPUMEHEHHUS.

Knwuegvie cnoea: MOIIEHHUYECTBO, TMPECTYIUIEHUS C  MCIIOJIb30BAHUEM
WH(OPMAITMOHHO-TEICKOMMYHUKAIIMOHHBIX TEXHOJOTHHA, CyAeOHas AKCIepTH3a,
KOMIIBIOTEPHASI SKCHEPTU3a, KOMIIBIOTEPHO-TEXHUYECKAsi AKCIEPTHU3a, IKCIEPT,

CIICOMUaJIbHbIC 3HAHMA.
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Beuny AKTUBHOU U poBU3ALUU IIPOLIECCOB B oO1L1eCTBe,
PacCIpOCTPAHEHHBIM SIBJICHMEM CTaJ0 MCIOJIb30BAHHME CIELUAJIBHBIX TEXHUYECKHUX
CPEICTB NPHU COBEPIICHUU PA3IUYHOIO POAA MOIICHHHYECTB, YTO CIIOCOOCTBYET
0oJiee CKpBITHOM U IEUCTBEHHOHN peanu3aluy NpecTynHoro ymeiciaa. OCTpo CTOUT
npobiemMa JOKa3bIBaHUS OOBEKTUBHOM CTOPOHBI NPECTYIJICHUH  JaHHOU
HaIPaBJICHHOCTH, COBEPILIAEMbIX C IPUMEHEHHEM KOMIIBIOTEPHBIX CUCTEM, CETEH U
CHeUaIu3upOBaHHOrO0 00OpyAoBaHMs. PacciesoBaHHMe 3a4acTylo COMPSIKEHO C
TPYIHOCTSAMH TIPU KBAIM(UKAIMKA JESHUS, CBSI3aHHBIMH CO CHEIU(UKON
dopMupoBaHus U pukcaluu cienoB B HU(POBOM cpeje, 3a4acTyl0 CKPBITBIX Ha
YPOBHE ammnapaTHOro 00ecneyeHus UCCIIelyeMbIX YCTPOMCTB.

Janusie MunuctepcTBa BHYTpeHHUX Jnen Poccum Takke oOTpaxaror
HEYTEIIUTENbHYIO CTATUCTHUKY, TJI€ YAECIbHBIN BEC MPECTYIJICHUH, COBEPILIEHHBIX C
NpUMEHEHHEM HH(OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX TEXHOJOTUH (nanee —
UTT) nocturaer 40% cpeau oOmiero koiuyecTBa npectyruienuii B 2024 rony.
B3anmo3aBucumo pacTér MOKa3aTesb TSIKECTH 3a(pUKCUPOBAHHBIX
npaBOHApYLIEHU JaHHOTO BUAa — Ha 13,1% npesbimaer nokazarenu 2023 ropa.
Taxxe mpupocT HAOIIOAAETCA B CEIMEHTE TSHKKUX M 0CO00 TSKKHUX MPECTYIICHUM
sToil kateropun — 7,8%. Kpome Toro, craructuka 3a siHBapb-anpesb 2025 rona
JEMOHCTPUPYET  JNAIbHEHIIMHA  HPUPOCT  YUCIAa  3apErUCTPUPOBAHHBIX
IPECTYIUICHHH, CBA3aHHBIX ¢ ucnojb3oBanneM WTT wnm coBepméHHBIX B cdepe
KOMITbIOTepHOU nHpopmaruu Ha 2,6% [2].

Bcé 310 cBUmeTenbCcTBYET 0 HEOOXOUMOCTH O0Jiee CUCTEMHOIO MOAX0Aa K
BBISIBJICHUIO, PACCIIEJOBAHUIO W IPECEUEHUI0 JAaHHOIO BHJAA MPECTYIICHUM.
Kiaccuueckue  KpUMUHAIMCTHUUECKME  METOJBl  3a4acTyl0  OKa3bIBAlOTCS
HEJIOCTATOUYHBIMH JJISl BBISIBJICHUS M HCCIIEIOBAHUS CJIEIOB MOIIEHHUYECTBA C
ucnons3oBanueM UTT. B 3Tux ycinoBusix Bo3pacTaeT KitoueBasi pojb CyneOHBIX
AKCIIEPTU3 CHEUUATUCTaMH, OO0JaJAIOIIMX HEOOXOAMMBIM apCEeHAIOM 3HAHUM.
KomnerotepHo-texunueckas skcneprusa (nanee — KTO) B pamkax uccienyeMoi

TCMBI IIPCACTABIIACT co0oM HE3aBHCUMOE 9KCIICPTHOC HMCCIICAOBAHUC aIlllapaTHBIX
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KOMITOHEHTOB (KOMIIbIOTEPOB, YCTPONCTB, HOCUTENEH), yCTaHABIMBAIOLIEE (PaKT UX
AKCIUTyaTallUK Il COBEPILIECHUS MPECTYIICHUS.

JIOKTpHUHAIBbHO MOKHO BBIACIIUTH CIEAYIOIIME BUABI SKCIEPTU3, KOTOPHIM
3a4acTylo noJiBepraroTcs npecryrieHus B chepe UTT:

Annapammno-komnwviomepuas sxcnepmusza; OOKyCUPYETCS HA UCCIIETOBAHUN
UMeHHO amnmapatHoro oOecredenus (hardware) — ¢Gu3HYECKUX KOMITOHCHTOB
KOMITBIOTEPHBIX CUCTEM M nepudepuiiHbIX yeTpoicTB. Ee 3amaua — aHanu3 camMux
TEXHUYECKUX CPEJICTB;

IIpoepammno-komnviomepnasa skcnepmuza: HampaBieHa Ha ucciegoBaHueE
nporpaMMHoOro odecrieueHus (software). OkcnepTbl aHATU3UPYIOT MIPOTPAMMBbI, UX
(GyHKIIMOHAII, B3aUMOJICHCTBHE, allTOPUTMBI;

Hngpopmayuonno-xomnvromepuas sxkcnepmusza (MKD, umu xnaccuueckas
KomnvromepHas dxcnepmuza): OCHOBHOW OOBEKT — JaHHbIE (MH(pOpMAINs).
DKcHepThl UCCIEAYIOT coJepkaHue (aiinoB, 0a3bl JaHHBIX, UCTOPUIO JIEWCTBUIM
NoJIb30BaTes, (DaKThl HATUYMS, YIATCHUS WK MOAUGUKAIIMN HHPOPMALIUH.

C TOukM 3peHus KPUMUHAIMCTUKU Tpu mnpoBefeHnu KTD Ttakxke BaxkHa
YeTKasi TOCJIEIOBATENIBHOCTh JICMCTBUN: HA3HAYEHHE OHKCIEPTU3bI, IOJYyUYECHHE
O00BEKTOB MJI MCCJIEIOBAaHUS, MOATOTOBKA M M3yYEHUE HCXOJHBIX MATEepPUAJIOB,
NPOBEJICHNE HCCIIEIOBAaHUSI OO0BEKTa H U3BJICUECHHWE WHPOpPMAILIMK, AaHAIIU3
U3BJICYCHHBIX JaHHBIX M pe3yabTaToB U (OPMHUpPOBAHUE PE3YJIbTATUBHOIO
AKCIIEPTHOTO 3aKJIFOUEHHS.

3aKII04YEHUE B CBOKO OYEpEab JODKHO COJEP)KATh PAa3BEPHYTHIE BBIBOABI,
MepeYEeHb HCMOJb30BAHHBIX METOAMK U TMpsMbIE OTBEThl HAa BOIPOCHI,
IIOCTABJICHHBIE NIEPEJ] IKCIEPTOM IIPU Ha3HAYEHUH 3KCIEPTU3HI [S].

KomnbloTepHo-TexHUYECKasi ~ DKCHEPTH3a  CIOYKUT  YHUBEPCAIbHBIM
WHCTPYMEHTOM JIOKa3bIBaHUSI OOBEKTHMBHOW CTOPOHBI B Pa3IUYHBIX COCTaBax
MPECTYIUICHUM, NPEAYCMOTPEHHBIX  YTOJIOBHBIM  KoaekcoMm  Pocculickon
Oenepanuu (nanee — YK P®) [6], ogqHako 3a4acTyr0 UMEHHO B JUCIIO3UIUSAX CT.
159.1 YK P® (MomennuuectBo B cepe kpenutoBanusi) u 159.6 YK PO

(MomienanuecTBO B cepe KOMIbIOTEpHON MH(MOpMaLNK), KaK CHEHUPUIECKOrO
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BHJIa MOIIEHHUYECTBA, MX 3HAUYEHUE MPHOOpETaeT, TaK Ha3bIBAEMBI, XapakTep
conditio sine qua non KOO 37€Ch CaMU TEXHOJIOTUU BBICTYNAIOT OPYIUEM XUILECHHUS.

B o0bextuBHyt0 ctopoHy cT. 159.1 VK PO BxoguT XulieHue mnyTem
MpeoCcTaBiIeHUsT KpeauTopy (0aHKy) 3aBEJOMO JIOKHBIX U (MJIM) HEAOCTOBEPHBIX
CBEJICHUI, BIUSIONINX HA pElICHUE O Bhiaade kpeauta [1, c¢. 210]. YuuTeiBas, 4ro
MOAABJSONIee OOJIBIIMHCTBO KPEIUTHBIX 3asBOK 3a4acTyl0 I[OJaeTcs B
AJICKTPOHHOM BHJIC 4Yepe3 OHJIAMH-CUCTEMbl OAaHKOB, OAHKOBCKHE MPUIIOKECHUS,
ANIEKTPOHHYIO TMOYTYy WM uHble mwiatrgopmel, KTD mno3BonsieT ycTaHOBUTH U
JOKYMEHTAJIbHO TOATBEPAUTh caM (aKT MPEeOCTaBICHUS JIOKHBIX CBEJICHHUM B
udpoBoit dhopme, onpenensis ¢ KaKoro KOHKPETHOTO YCTPOMCTBa (KOMITbIOTEpA,
TenedoHa) ObUTH OTIPABJICHBI JOKYMEHTHI, TOYHOE BPEMS U JIaTy OTIPaBKH, a TAKKE
BBISIBIISISE (PAKTHI CO37aHUS UIIU PEIaKTUPOBaHUS (HalioB, COJIEPKAIIUX TOI0KHbBIC
JaHHBbIE (TaKUX KaK MOJJIeIbHbIE CKaHbI MaCTIOPTOB) UMEHHO Ha 3TOM YCTPOUCTRE,
B TOM 4HCJI€ C HCHOJIb30BaHHEM pa3iandHbix mporpamm (PDF-pempaktopos,
rpaduueckux pegakropon). C momoribio KT BRISABISIOTCS TEXHUUECKHE TPU3HAKH
MOJIICIKU: CJIEeIbl PeTaKTUPOBAHUS B METAaHHbIX (DailioB, HApUMep, TaKUe Kak
HECOOTBETCTBHE NaThl CO3JAHUSA U TOCIEIHETO M3MEHEHUS, CKPBITYIO HCTOPHUIO
Bepcuil. bomee Ttoro, KTD HeoOxomuma nnsi yCTaHOBIEHUS MNPUYUHHO-
CJIEICTBEHHOM CBSI3M MEXAY JCHUCTBUSIMU 3a€MILUKA 10 MPEAOCTABICHUIO JIOAKHBIX
CBEJICHHMI ¥ HACTYIHUBILMUM IOCIEACTBUEM B BUJE MOIYUYECHHS] CYMMBI KpEIUTa WU
IpaBa pacropsiKaTbCsl TOBapOM, JEMOHCTPUPYS KakKk MMEHHO CBEJICHMUS,
OTIPABJICHHBIE C 3TOr0 KOHKPETHOTO YCTPOICTBA W JIaHHBIM AJIEKTPOHHBIM
Croco0OM, TPUBENIM K TOJOXKHUTEIBHOMY pEIICHHI0 OaHKa W TMOCIEAYIoIeMy
MepeBOy CPeACTB Ha cyeT 3aeMinuka. Kpome toro, KTO moMoraer oTrpaHM4UTh
OKOHYEHHOE MPECTYIUVIEHUE OT UHBIX CTAIUM (IPUTOTOBIEHUS WM TOKYIIECHUS ), TAK
KaK caMm 1o cebe (akT mpeocTaBlIeHUs JIOKHBIX CBEJICHHA, HE 3aBEPIIUBIIHIACS
MOJIyYEHUEM KpeauTa, MOXKET HMETh HWHYI KBalu(ukamuio. DKCIEepTU3a
dokycupyeTcsi Ha TEXHUUYECKUX JETaNAX, OMPENENAIONIUX CTaauI0: HAIpHUMED,
oOHapyXeHHEe Ha YCTPOUCTBE MOI03PEBAEMOI0 FOTOBBIX, HO €I€ HE OTIPABICHHBIX

B 0OaHK CI)EIJ'IBH_II/IBBIX AJOKYMCHTOB, CBHUACTCIBCTBYIOIIUX O IIPHUIOTOBJICHUMU.
66



Hakonen, KTD obecnieunBaeTr uaeHTU(OUKAINIO UCIOIB30BAHHOTO TEXHUYECKOIO
CPEICTBA U €ro CBS3U C MOJI03PEBAEMBIM, JTOKA3bIBasl, YTO IMOJJIOKHBIC CBEICHUS
OB CO3/aHbl, OTPEJAKTUPOBAHBI U (WJIM) OTHPABICHHI UMEHHO C YCTPOMCTBa,
MPUHAJJICKAIIETO WA HaXOSAIIErocs IO KOHTPOJIEM OOBUHSEMOTrO, IyTeM
aHajgu3a YYETHBIX 3aluced IO0JIb30BaTElNsl, WCTOPUU JIOTMHOB, COXPaHEHHBIX
OMOMETPUYECKUX JAHHBIX (OTIEYATKHU MAaJbIIEB, JIUIA), YHUKAIbHBIX allapaTHBIX
unentudukaropoB (MAC-anpeca cereBoix kapt, IMEI tenedonoB), a Taxxke IP-
aJIpeCcoOB, UCIOJIb30BAHHBIX JIJISI TIOJIKIFOYCHUS K UHTEPHETY B MOMEHT COBEPIICHUS
KJIFOYEBBIX JECUCTBUM.

Tak, Hanpumep, B 1eje, re JUily ObLIO IPEAbsIBICHO OOBUHEHHUE MO 4. 3 CT.
159 YK P® u 9. 3 cr. 159.1 YK P® (momennuyectBe mpu 0(GOPMIICHUH
NOTPEOUTENIBCKUX KPEAUTOB), OBUIO TpoBeAeHO Oosee 12 BUAOB pa3IMUHBIX
skcnieptu3 (Bkimouas KTD) nnst ycraHoBieHus Bcex oOctositenbeTB nena. Cyn
OTZIEJIbBHO OTMETHWJI, YTO MPOBEICHHE MHOXECTBA HSKCIIEPTHU3 OIPaBIbIBACTCS
(dakTUYeCKOW M IOPUAMYECKOW CIIOKHOCTBIO JIeJla, a HWMEHHO: MHOKECTBOM
ANU30J0B MOIIEHHUYECTBAa, KPYIHBIM yImepooM, Tak KaKk COBEpHIEHHOE
IOPECTYIUICHHE OTHOCUTCA K KaTEerOpUM TSKKHX, a TakKe OTIEIbHO —
HEOOXOAMMOCThIO aHanmu3a MUpoBeIX AaHHbIX. KTD, B wYacTtHOCTH, ObLIa
HEeoOXOauMa I PACKPBITUSL JIeTalied CXeMbl MOIICHHUYECTBA, MJIi BEPHOTO
YCTAaHOBJICHUS KBATM(PUITUPYIOMINX TPU3HAKOB [4].

[Tomumo MomeHHu4YecTBAa B cdepe KPEIUTOBAHUS, HA TPAKTUKE
pacnpoctpaneHo ucnosb3zoBanue HWTT 1pum  coBepuieHMH NpecTyIUIEHUS,
npeaycMoTpeHHoro cT. 159.6 YK P®. JIns ycTaHOBIEGHHS COOBITHS COBEPIICHHUS
00BEKTUBHOW CTOPOHBI JaHHOTO cocTaBa, KTD mo3Bomisier moaTBepAuTh caM (akT
MPOTHUBONPABHOIO BMENIATENILCTBA B JaHHbIE WM PadO0Ty HH(POPMAIMOHHBIX
CUCTEM, BBIABIISASI TEXHUYECKHE CIICJIbI TaKUX JCHCTBUN: M3MEHEHHs B (aiinax,
HACTPOWKaxX JOCTyma, jJor-paiiax, mpu3HaKu MUCIOIb30BaHMs BpeaoHocHoro [10
WM anmnapaTHbIX Moau@uKkanuii, a Takxke (akThl HapyLUIEHUS HOPMAIBHOIO
dbyukiuonupoBanus cucrem [l, c. 226]. He wmenee 3Haumma poapr KTD B

YCTAaHOBJICHUH KOHKPCTHOI'O crocoba COBCPIICHHA MMPpCCTYILICHUA,
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MPEAYCMOTPEHHOTO TUCTIO3UIIMEN CTaThU — SKCIIEPTU3a OMPEIEIIAET, KAKUe UMEHHO
TEXHUYECKUE JEeUCTBUS (BBOJ, ylalieHHE, OJIOKMpOBaHUE, MOAu(]UKalMs, WHOE
BMEIIATEILCTBO) ObUIM MPUMEHEHBI U C TOMOIIbI0 KaKUX WHCTPYMEHTOB TakKoe
BMEIIATEILCTBO ObLIO ocymiecTBieHo. KitoueBoe 3nauenne KTD umeer mis
JI0OKa3aTebCTBA  MPUYUHHO-CICICTBEHHONW CBSI3M  MEXKIY  YCTaHOBJIECHHBIM
BMEIIATEILCTBOM M HACTYIUBIIUMU TOCJIEICTBUSIMU B BUJI€ XUILCHUS] UMYIIIECTBA
win npuobpereHuss mnpaBa Ha Hero. KTD obecneunBaeT wuACHTUDUKAIUIO
UCIIOJIb30BAHHBIX TEXHUYECKUX CPEACTB (KOMIBIOTEPOB, CETEBOI0 00OPYI0BaHUS,
HOCHUTEJICH), yCTaHaBJMBas HUX CBA3b C Tojao3peBaeMbiM (uepe3 MAC-aapeca,
cCepuiiHble HOMeEpa) U MOATBepxkAas (AKT HAMPaBIEHHOTO BO3JCHCTBUS Ha
KOHKpPETHbIC HH(GOPMAIMOHHBIE CHUCTEMBI.

XapakTepHbIM MPUMEPOM BBIIIECKA3aHHOTO CIYXKHUT JEJI0, PACCMOTPEHHOE
KoBposckum roponackum cyaom B 2023 roay [3]. OOBHHSIEMBI HCIOJIB30BAT
KOMITBIOTEPB U MOOWJIbHBIE CPEACTBA C JOCTYIIOM K MHTEPHETY IUIsl CO3JaHus,
pPaclpoOCTpaHEHUSI U MCIOJIb30BAHUS BPEAOHOCHBIX KOMIIBIOTEPHBIX MPOTPaMM, C
NOMOIIBI0 KOTOPBIX OH IMOJy4YaJl HENPaBOMEPHBIA NOCTYN B JIOKAJIbHBIE CETH
Pa3TUYHBIX KOMMEPUYECKUX OpraHu3alliii, a UMEHHO K paboynuM KOMIIBIOTEPAM HMX
paboTHUKOB. boliee TOro ¢ MOMOIIBIO 3TUX K€ MPOTPAMM JTaHHOE JIUI0 TTOXHUIIAIIO
JICHE)KHBIE CPEICTBA C OAHKOBCKUX CUETOB JAaHHBIX KOMMEPUYECKUX OpraHu3aIuil.
Ero netictBus 6butn kBamudumupoBaHsl 1o 4. 2 ¢T. 273 VK PO n 4. 4 cr. 159.6 YK
P®. AO «Jlaboparopus Kacmepckoro» mpoBogmina KTO, menpio Kotopoi ObLIO
ycTaHOBIIEHHE (haKTa TOCTYIJICHUS JCHEKHBIX CPEJCTB C OAHKOBCKMX CYETOB
pasnu4HBIX (QUpM Ha OAHKOBCKHE KapThl OOBHHSAEMOTO  IOCPEICTBOM
MCIIOJIb30BaHUSl BPEJIOHOCHOTO TIpOrpaMMHOro obecnedenus. B pesynbrate
MPOBENICHUS JAHHOUW SKCTEPTU3BI OB YCTAHOBJIEH COCTAB MPECTYIUICHUS, U JIUIIO
MTOHECJIO YTOJIOBHYIO OTBETCTBEHHOCTD 32 COBEPIIEHHBIE MPOTUBONPABHBIE JICSTHUS.

IToxBos uTOT, MOKHO CKa3aTh, uTO HazHaueHnue KTDO momoraet 6osee moiaHo
YCTAHOBUTH MPU3HAKK OOBEKTUBHON CTOPOHBI (B YaCTHOCTH cOCTaBOB cT. 159.1 VK
P® u cr. 159.6 YK P®), pazrpaHuuuTh CTaguu MNPECTYIUICHUS ISl TOYHOMN

KBaJII/I(i)I/IKaLII/II/I ACAHUA M, B LICIOM, C IOpHI[H‘-IGCKOﬁ TOYKH 3PCHHA IMPOBCACHUC
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KTD obneryaer aHanu3 CHEUUAJIbHBIX MPOTrPAMMHBIX JaHHBIX, YTO, BBHIY
OTCYTCTBUS y CJIEIOBATEINSI CHEIMAIbHBIX TEXHUYECKUX 3HAaHWM B TaHHOM 00JIacTH,

IMMO3BOJIAACT OIICPATHBHO YCTAHOBUTL COCTAB IIPCCTYILJICHHA.
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V]IK 343

OCOBEHHOCTHU KBAJIMOUKALIUU JEAHUA ITPU
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AHHOmMayua: paccMaTpUBAETCs BONMPOC 00 YroJIOBHOM KBadU(UKAIIUKM JEHUCTBUN
MEIUIMHCKUX PAOOTHUKOB MPHU MPUYMHEHUH UMU CMEPTU MO HEOCTOPOKHOCTH
narmentam. OmpeneneHa crnenupuka MEIUIUHCKOW OTBETCTBEHHOCTH Kak
IOPUIMYECKOM OTBETCTBEHHOCTH, a TaKXK€ yJIeJIEHO BHHUMAaHHE OOCTOSTENbCTBAM,
NOJUIEKAIMM YCTAHOBJICHUIO B Ka)XIOM KOHKPETHOM Ciyd4ae IIpU pPa3pelieHUU
copa O HalW4YUM B JIEUCTBUAX MEAUIIMHCKOTO pPaOOTHUKA MPHU3HAKOB
IPECTYILICHHUS.

Knwuegwvie cnosa: yronoBHOE IPaBO, SITPOT€HHBIC MPECTYIUICHUS, MEIULIUHCKAS
JeSTENBHOCTD, OPUINYECKAsT OTBETCTBEHHOCTh, BpaueOHas OIMIMOKA, HECUACTHBIH

ClIy4dail, HaKa3yeMble yIyIIECHUS.

B IMOCJICAHUC I'OAbI BOIIPOCHI IIPHUBJICYHCHUA K erJIOBHOﬁ OTBCTCTBCHHOCTH
MCANIMHCKHUX pa60THI/IKOB CTaHOBATCA Bce OoJiee AKTyaJIbHbBIMHU, YTO O6YCJ'IOBJ'I€HO
pAaIOM (bﬂKTOpOB, CBSI3aHHBIX C KAUECTBOM M 0€30IMaCHOCThHIO MCIAUIMHCKUX YCIIYT.
COBpeMeHHaﬂ CUCTCMaA 3APaBOOXPAHCHHUSA CTAJIKHBACTCA C CCPbC3HBIMUA BbI3OBAMM,
IIO3TOMY OIHNOKH B AUATrHOCTHUKC MWK JICHCHHMM MOI'YyT IPHUBCCTH K TAXKCIIBIM
NOCICACTBUAM JJIA IIAIMCHTOB, BKIO4YasA YXYAMICHHUC COCTOAHHA 3A0pPOBbA,

HHBAJIMAHOCTL HWJIM  HaXC CMCPTh. Ot 00CTOATEIILCTBA MMOJYCPKHUBAIOT
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HACTOSITENIbHYIO ~ HEOOXOIMMOCTh  CO3/JaHUS  YETKUX  MPaBOBBIX  HOPM,
PEryIUPYIONIUX OTBETCTBEHHOCTh MEIUIIMHCKOIO MEPCOHAaNa, MOCKOJIbKY ATO HE
TOJILKO CIOCO0O 3aluThl MpaB MAIMEHTOB, HO W BaXXHbIH Iar K oOECHEUYEHUIO
npodecCUOHATbHON OTBETCTBEHHOCTH B MEAUIIMHCKOM cdepe. 31paBoOXpaHeHUE —
ATO HE MIPOCTO OTPACIb, a CTPATETUUECKHU BaXKHBIN COLMAIBHBIA HHCTUTYT, TO3TOMY
po0JieMbl HEKAYECTBEHHOT'O OKa3aHUSI MEUITUHCKUX YCIYT CTAHOBATCS HE MPOCTO
OTJICJIbHBIMU CITy4YasiMH, 2 CAICTEMHBIMU BOTIPOCAMH, CO3AAIONIUMH OOIIECTBEHHBIM
pE30HAaHC.

Kak yxaswsiBaeT KapraBuenko B.B., npu okazaHum MeIMIIMHCKON MOMOIIU
MeIpaOOTHUKH, OCHOBBIBASICh HA UMEIOIIUXCS Y3KOCTIEIUATU3UPOBAHHBIX 3HAHUSIX
U JEUCTBYS B CTPOTOM COOTBETCTBUU C YTBEPKJACHHBIMH pErJIaMEHTAMU H
npaBuUjaMU, PYKOBOJICTBYSCh HeErjJacHbIM mnpuHiunom — «He HaBpeau», B
HEKOTOPBIX CIy4asX COBEPIIAOT JEHUCTBHS, MPSMO WJIA KOCBEHHO MPHUBOJSAIINAEC K
HEeOIaroNPHUATHBIM MOCEACTBUIIM MTPOBEACHHBIX MAaHUITYJIAINN [2, c. 212].

B neiictByroiiem YrosioBHOM kojiekce Poccuiickoit @eneparuu (nanee — YK
P®) npenycMOTpeHBI pa3aIuyHbIe COCTABbI IPECTYIUIEHUM, B YUCIO KOTOPBIX BXOJST
U T€, B KOTOPBIX CHEIHAIbHBIMU CYOBEKTaMU MOTYT BBICTYNATh MEIUIIMHCKHE
paboTHUKH, oOnamaromue npouiIbHBEIM oOpa3oBanueM. OpHaKO HaIU4YUe
CIIEIIUAJIBHOTO CYOBEKTa HE BCErja CIOCOOCTBYET KOPPEKTHOM KBaTU(HUKAIIUH
neucTBuM Meauka. Ha mnpakTuke 5TO MOKET NPOSBIATBCA B TOM, YTO
MIPAaBOOXPAHUTEIIbHBIE OpPraHbl CTAJIKUBAIOTCA C TPYAHOCTAMH, CBSI3aHHBIMH C
TOYHBIM OIIPEAECICHUEM IPOTUBOIPABHOCTH JACHUCTBUNA MEIULIMHCKOTO PAOOTHUKA U
B KaKoil uMeHHO (OopMe JTaHHAas IPOTUBOMPABHOCTD BhIpakaeTcs. Takue cuTyamnuu
TpeOyIOT JETaNIBHOTO aHAlIM3a HE TOJIBKO CaMUX JCHCTBHUI Bpada, HO U CIICIU(PUKA
MEIUIMHCKUX MPOIEAYp, YTO YACTO BBIXOJAUT 3a pPaMKU YHUCTO MPaBOBOM
OKCIIEPTU3bI U TPeOyeT MPUBICUYCHUS WHBIX JUI, 00JaJal0NUMMU HEOOXOAMMBIMH
CHEeUUAIbHBIMU 3HAHUSIMU.

JI71s1 mpaBuiIbHOM KBanu(UKALIMK NPECTYIIICHUM, CBSI3aHHBIX C MEIUIIMHCKON
NEeATEeNIbHOCThIO, HEOOXOIUMO YCTAaHOBUTH HE TOJIKO caM (DaKT MPOTHUBOIPABHOTO

ACAHHUA, HO U BBISIBHUTH cneumbnqecm/le IIPpU3HAKH 00BEKTUBHOM CTOPOHBI. Ot
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MPU3HAKK, KaK MPaBUJIO, COACPIKATCA B MEIUIMHCKUX TEPMUHAX M MOTYT OBIThH
MOHATHBI TOJBKO CIICIIMATUCTAM B JaHHOW 00JacTH. DTO CTAHOBUTCS CEPHE3HBIM
MPETIATCTBUEM [IJIsT  CIeAOBaTelell W Cyldel, KOTOpble W3-3a OTCYTCTBUS
MEIUIIMHCKOTO o0pa3oBaHus 3a4aCTyO0 HE MOTYT MIPOU3BECTH
KBTH(DUITUPOBAHHYIO OLIEHKY COBEPIICHHBIX MeTHUNA. FICX0151 U3 3TOT0, TPEOYIOTCS
CIIEIUATBHBIC JKCIEPTH3bI, KOTOPHIE MOMOTYT BBISICHUTH, COOTBETCTBOBAJIO JIHU
MEIUITMHCKOE BMEIIATEILCTBO MPUHATHIM CTaHAApTaM M HOopMaM KadecTBa [1, c.
117].

Kpome Toro, omnpenencHrue MEAUITMHCKAX ACMEKTOB KOHKPETHBIX JICHCTBUH
MOJTHOCTBIO BO3JIaraeTcs Ha TJICUH CIEIUATUCTOB-MEINKOB, KOTOPBIC BBHICTYIIAIOT B
Ka4ecTBE OKCIEPTOB. OTO CO3JAeT JOIMOJHUTENBHBIE CIIOXKHOCTH, TaK Kak
HEOOXOJMMO OJHOBPEMCHHO aHAJIM3UPOBaTh KaK IOPUIAMYCCKHE, TaK W
MEIUITMHCKHE BBIBOABL. YacTo cpeiu CIelnaaIucTOB BOSHUKAIOT MMPOTHBOPEUYUBBIC
MHEHWsI, YTO MOXET TMPHUBOIUTH K 3aTATUBAHUIO pa3OupaTenscTB. B pesynbrarte,
COTPYIHHKAM TIPaBOOXPAHHUTEIHHBIX OPraHOB HEOOXOAMMO  YIIIyOJICHHOE
NOHMMaHUe CHeIU(PUKA MEAUIMHCKUX TPOIEeayp, YTOOBl aJeKBATHO OIICHHUTH
CUTYaIlMI0 M TOOWUTHCS IeNiel paccienoBaHus. Takoil KOMIUIEKCHBIN IMOAXOM K
pacciieZIOBaHuI0 MEIUITMHCKUX TMPECTYIUICHUH CTaHOBUTCS TapaHTOM TOTO, YTO
pemeHre OyleT BBIHECEHO MPABUIBHO U B COOTBETCTBHUHU C IIEISIMH YTOJIOBHOTO
IPaBOCYTHSI.

VYronoBHash OTBETCTBEHHOCTh MEAMIIMHCKUX PAaOOTHUKOB TIPEICTABISCT
co0oif 0coOyl0 pa3HOBUAHOCTh IOPUAMYECKOH OTBETCTBEHHOCTH, KOTOpas
BO3HHUKAET B CBS3M C OCYIIECTBICHUEM JIMIIOM MEIUIIMHCKON JEATEIHbHOCTH Ha
npodeccronansHOil ocHOBe. [lpecTyruienus, coBepiIaeMble METUITUHCKUMH
paboTHUKAMH, COjepKaTcs TiaBHbIM oOpa3zom B [maBe 16 YK P®, a motomy
HEIMOCPEICTBEHHBIM O0OBEKTOM IOCATATENHCTB PACCMATPUBAEMBIX MPECTYIUICHUH,
BBICTYTIAIOT KM3Hb U 37I0pOBhe Jinia (manueHta). Kpome toro, B kauecTBe 00beKTa
MPECTYITHBIX TOCATATEIHCTB MOXKHO TaK)Ke OMPENETUTh MPaBO TpaKJaHWHA Ha
MOJIYYCHHE KAYECTBEHHOW MEAWIIMHCKONW TIOMOIIM, TIPaBO Ha TMOITyYCHHE

0€30MaCHbIX MEAUIIUHCKUX YCIIYT.
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Crneunduka npecTymieHUd, CBA3AHHBIX C MEIULHUHCKOW NEATEIbHOCTHIO,
JEHUCTBUTENBHO 3aKIIOYAETCS B TOM, YTO OHU TECHO MEPEIUIETEHbl C OKa3aHHEM
MEIUIUHCKHUX YCIYT, YTO ONpeeseT 0coObIi MOAX0/ K UX KBanupukauu. B sToil
chepe BaXHO pa3ianyaTh, Kakas MMEHHO KaTeropus JHI MOXET ObITh MpHU3HAHA
cyObexkTamu aestHui. J{Jis Toro 4To0sl IO MOTJI0 OBITh YTOJIOBHO MPUBIIEYEHO 32
MEIUIMHCKOE MPECTYIUICHUE, MNPEXKIE BCEro HEOOXOAMMO, YTOOBI 3TO JIMLO
o0nafano creuuaibHbIMM 3HAHUSMHU M YMEHUSIMU, KOTOpPBIE YAOCTOBEPSIOTCA
COOTBETCTBYIOIIMMH JTOKYMEHTAMU. ITH JOKYMEHTHI MOT'YT BKJIIOYATh JUIUIOMBI O
MEIUIIMHCKOM 00pa30BaHMM, CEPTU(PHUKATHI O TMOBBIIICHUH KBaTu(pUKAUU U
JUIEH3UU Ha OCYIIECTBICHUE MEIUIIMHCKON TPAKTUKH.

Hannumne y cnenmanucra CHEHHAIbHOIO  JOKYMEHTa HE  TOJBKO
MOJITBEPKIAET €ro MPaBOMOYHUS HA OKa3aHWE MEAMIIMHCKUX YCIYT, HO U CIYKUT
NOJITBEPKICHUEM HAW4usl podeccroHanbHOM oTBeTCTBeHHOCTU. Ha ocHOBaHuM
ATOr0 yIOCTOBEPEHHS] MOKHO OLIEHHBATh, COOTBETCTBOBAJIO JM €r0 IOBEICHUE
HOpMaM MpodecCUOHANBHONW 3TUKU U CTaHAapTaM KadecTBa. Hampumep, xupypr,
UMEIOIIUN BCe HE0OXO0IUMBbIE JIMIIEH3UH, HECET I0PUINUYECKYI0 OTBETCTBEHHOCTD 3a
IPOBEJIEHNE ONepalliy, TOTJa KaK YeJoBeK 0€3 COOTBETCTBYIOIIEI0 0Opa30BaHMUs,
COBEPIIMBIINN aHAJIOTUYHOE JeHCTBHUE, OyIeT KBATU(GUIIMPOBAH KaK HE3aKOHHBIM
MEJUIIMHCKUNA paOOTHUK.

Panee peiicTBOBaBIIEE 3aKOHOAATEIBCTBO MPUPABHUBAIO TPUUYUHEHUE
cMepTH 10 HeocTopoxkHocTH K yomiictBy (cT.106 YK PCOCP). Coctan
MIPECTYIUICHUS, TPpeycMOTpeHHBIHN 4. 2 ¢T. 109 YK PO B kauecTBe MOTEPHEBIIETO
paccMaTpUBaeT MCKIIOYUTEIBHO NANUMEHTa, TO €CTh JIMLO, HPOXOJUBLIEE
COOTBETCTBYIOILLIEE JIEYEHUE TIOJ NPUCMOTPOM BHHOBHOTO B COBEPIICHHUH
npectymieHusi. O0BbEKTOM BBICTYIAET KU3Hb YEJIOBEKA.

OObeKTHBHAS CTOPOHA PACCMAaTPUBAEMOI0O MPECTYIUICHUS MPECTaBICHA KaK
AeHCTBUAMM, Tak M O€3AeUCTBUSAMHU, B pe3ylbTaTe KOTOPBIX MALUEHTY ObLI
IIPUYMHEH BpEJ, HE COBMECTUMBIN € kKM3HBIO. [Ipu 3TOM cieyer yuyuThIBaTh, 4TO
TaKHe JIEUCTBUS SBUIUCH «IPEINOCBUIKOW» M IEUCTBUTEIBHOIO HACTYIUIEHUS

CTOJb TAXKHUX HOCHCHCTBHﬁ.
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B cyneOHO-MeIUIIMHCKON UTEpaType TEPMUH «HEOIArOMPUSITHBIE UCXOJIbI
JICYEHUsD» OXBAThIBA€T Pa3HOOOPA3HBIE CUTYAIlMU, BO3HUKAIOIIUME B pPeE3ysbTaTe
npo¢eCCUOHANILHON JIEATEIbHOCTH MEAUIIMHCKUX pa0OTHUKOB. DTH UCXObI MOTYT
OBITh KaK pe3yJbTaTOM IPAaBOMEPHBIX, TAK U HETIPAaBOMEPHBIX AeiicTBuil. [IpaBoBas
OII€HKA TAKUX MOCJEACTBUI CTAHOBUTCS BaXKHOW HE TOJBKO C TOUKHU 3PEHHUS 3aLUATHI
MpaB MAalMEHTOB, HO ¥ B KOHTEKCTE OOECIEUYCHUS CIPABEIJIUBOCTU IS
MEJUIMHCKUX TPO(EeCcCHOHATIOB, KOTOPhIE MOTYT OKa3aTbCsl B CUTYyalluH, TJI€ UX
NercTBUS ToABepratorcss comHeHuo [3, ¢. 132]. OgauMm u3 Haubosiee CIOPHBIX
MOMEHTOB TPH PACCMOTPEHUU HEOJATONMPHUATHBIX HUCXOJOB JICUEHUS SIBIISIOTCS
BpaducOHbIe OmMMOKU. Takue OIMMOKM MOTYT BO3HUKATh B XOJE JMATHOCTUKH U
JICYCHUS, TIPU ITOM MPUYUHBI ITUX OITMOOK MOTYT HOCUTh KaK OOBEKTUBHBIN, TaK U
cyOBeKTUBHBIA XapakTep. Hampumep, HemoctaTok HHGOPMAIMA O COCTOSHUH
MalueHTa, HEBEpHas MHTEpHpETALIUS CHUMIITOMOB, HECTaOUJIBHOCTH
AMOLMOHAIBHOTO COCTOSIHUS Bpaya B YCIOBHX MOBBIIIEHHON 3arpy>KEHHOCTH WU
(¢u3nuecKkor yCTaIOCTH — BCE 3TO MOXET MNPUBECTH K OIIMOKaM, HWMEIOIIUM
CEpbhE3HbIE HETAaTUBHBIE MOCIEICTBHS ISl 340pOBbs NanueHrta. [laxke ecinum Bpau
JEHUCTBOBAJ  JIOOPOCOBECTHO, pPE3YJIbTaThl €ro pabOoThl MOTYT OKa3aThCs
HEOIaroNpUATHBIMU, YTO 000CTPSET BOIMPOCHI KBATM(PUKAIIMHU dTUX ACHCTBUA U HX
FOPUIAYECKON OLICHKH.

KimtoueBbIM ~ 37€MEHTOM ~ OOBEKTUBHOW  CTOPOHBI  MPECTYIUICHUS,
npeaycMoTpeHHoro 4. 2 cr. 109 YK P®, sBusercs ycTaHOBIECHHE NPUYMHHO-
CJIEJICTBEHHOM CBSI3M MEXIYy JICUCTBUSAMHU Bpaya M JIETAIbHBIM HCXOAOM MJIS
MaryeHTa, 4To TpeOyeT TIIATeNbHOTO aHalu3a OOCTOSTENBCTB, MPHU KOTOPHIX
OCYHIECTBIISIUCH MEIULIMHCKUAE YCIyTH. MeauIMHCKUN paOOTHUK JTOJ>KEH UMETh
BCE BO3MOXHOCTHU JJIsI MOJHOLIEHHOIO BBIMOJHEHUS CBOUX MPOQECCHOHATBHBIX
00SI3aHHOCTEH, 4YTO BKJIIOYACT HE TOJHKO HAIWYUE HEOOXOAMMBIX 3HAHUU W
KBaTM(PUKAMA, HO W aJeKBaTHBIC YCJIOBHS TpyJda H COOTBETCTBYIOIIECE
TEXHUYECKOE OCHAILICHUE.

Jns  ananu3za npo¢eCcCHOHANbHOM  OTBETCTBEHHOCTH  MEIUIIMHCKOTO

pa6OTHI/IKa B KOHTCKCTC 3aKOHOAATCIbCTBA, H€O6XOI{I/IMO IICPBOHAYAIBHO OLCHUTD
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HaJIM4Ke y HEro HeoOXOJMMBIX 3HAHMM, COOTBETCTBYIOIIMX €ro CHelHaIn3aliu,
ONbITY U NpodeccuoHanbHOM moaroToBke. K npumMepy, B ciiydae XUpypruyeckoro
BMEIIATENbCTBA, Bpad 00s3aH MPOJAEMOHCTPUPOBATH HE TOJBKO MPAKTUYECKUM
ONBIT B BBHINOJHEHWU JAaHHOM omnepanuy, HO U TJIyOOKOe NOHMMaHUE BCEX
MOTEHLMAJIBHBIX OCJOKHEHUMN, a TaKXKe CTPOTYIO0 MPUBEPKEHHOCTh MEAUIIMHCKUM
pEeKOMEeHJanusAM, KacaroluMesa npouenypbl. Eciau Oyner ycTaHOBJIEHO, 4TO Bpay
o0nazan COOTBETCTBYIOIIEH KBalIM(pUKAIMEH | 3HAHUSMU, HO MHpeHedperasn
YCTAHOBJICHHBIMU MEIULUHCKUMU TpAaBUJIAMH WM JACHCTBOBaJ BHE MPaBOBBIX
HOpPM, 3TO MOXKET YKa3bIBaTh Ha HAJIMYME Y HErO yMbICIA WM HEOCTOPOKHOCTH.
VYrojoBHas OTBETCTBEHHOCTh B JJAHHOW CUTyalluy BO3ZHUKAET, KOT/1a MEIULIUHCKUMI
pabOTHUK  OCO3HaBaJl  MOCJEJICTBHS CBOMX JEHCTBHI, MPOTHBOpEYAIINX
MEIUIMHCKUM PEKOMEH/IAlUSIM, U IOHUMAJI, YTO OHU MOT'YT MPUBECTH K CEPhE3HBIM

HCTATUBHBIM ITOCJICACTBUAM JIA 300POBbS WX KU3HU IMAITUCHTA.
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V]IK 34

CKYJIIYTHUHI B POCCUM: TEOPETUYECKHUE OCHOBBI,
HNPOPUITAKTHUKA U YT'OJIOBHO-ITPABOBOE PEI'YJIMPOBAHHUE
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Annomayus: CKyNIIyTUHT — BOOPYKEHHBIC HamaJeHHUs B 00pa3oBaTEIbHBIX
YUPESKICHUSIX — CTal CEPhE3HOM YIpO30ii I 00IIeCTBa M CHCTEMbI O€301TaCHOCTH.
B crarbe paccMaTpwBarOTCS NMPUYHMHBI CKYJIIYTHHTA, MEpPbl NMPO(QHIAKTHKU |
0COOCHHOCTH YTOJIOBHO-TIPABOBOTO PETyIHpoBaHus B Poccuu.

Kniwouesvte cnosa:  ckymmytunr, KomymOaitH, Hacwiaue, IOJPOCTKH,
npodunakTuKa, YrojJOBHOE TMpaBO, TEPPOPUCTUYECKUN  akKT, OyJUIUHT,

K1OepOYIUIMHT, UACOTIOTH.

Beenenue

SBnenne ckymmrytunra (school shooting) — BoopyXEHHBIE HamajcHUS B
IIKOJaX M JAPYTuX 00pa30BaTEIbHBIX YUPEKACHUSX — CBSI3aHO C LEIbIM PSAOM
($aKkTOpOB: 0COOEHHOCTSIMU MOJIPOCTKOBOM MCUXUKH, COLMATBHBIMU MPOOJIEMaMH,
MacCOBOM KYJbTYpOi, OYJUIMHIOM M KUOEpPOY/UIMHIOM, JOCTYIIOM K OPYKHUIO.

Tparenust B mkone «KomymbOaiin» (1999), kotopas nmopoauna ueinoe IBUKECHHE
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noJipaXkaTesiel, craja KaTajlu3aTopoM Ui OOCYKJI€HUS MPUYUH, NPOPUIAKTUKA U
YTOJIOBHOM OTBETCTBEHHOCTH 3a MOJIOOHBIE aKThl HACUJIUSI.

O0bekT MHcCaeI0BAHUSI — CKYJIIIYTUHT Kak (opma JeBHAHTHOTO
MOBEACHUS MOJIO/ICHKH.

IlpexMeTr —  yYroJOBHO-TIPAaBOBBIE ACMEKTHI, IPABONPUMEHUTEIIbHASL
MPaKTUKA U BO3MOXKHBIE 3aKOHOIaTEILHBIC U3MEHEHUSI.

Henab: ananu3 ¢QeHoOMeHa CKy/NIIYTUHTa, €ro MPUYMH, COLMAIbHON
OMACHOCTH WM MEp MPENyNpexIeHUs, a TakkKe aHalu3 YroJOBHO-TPABOBBIX
ACIIeKTOB, CBSI3aHHBIX C 3TUM SIBICHUEM.

1. TeopeTnueckue OCHOBbI U MPUYMHBI CKYJIIIYTHHI A

CKyJIIyTUHT OnpeeseTcs Kak MPUMEHEHUE BOOpYkEHHOro Hacwus [1, c.
44] B o00Opa3oBaTeNbHBIX YUYPEKICHHUSIX, YaCTO C MAacCCOBBIMH JKepTBamu. B
pOCCUHCKOM © 3apyOeXKHOM TIPAKTUKE BBIJACISIOT JIBE OCHOBHBIX MOJICIH
ckynyTtepos [1, c. 45]:

. «Knaccuueckuey CKyIIIyTepbl JEUCTBYIOT U3 MECTH, BBIOMPAIOT
KOHKPETHBIE 1IEJIM CPEU CBEPCTHUKOB U yuurenei [1, c. 45].

. «KomymbaitHepbI» — MpUBEP>KEHIIBI UACOJIOTUN XaOTUYHOTO HACHIIUS
[1, c. 46] 6e3 KOHKPETHBIX JKEPTB, UX ACHCTBUS 3a4acCTyIO HOCST MOKa3aTeIbHBIH,
TEPPOPUCTUUECKUMN XapaKTep.

DaKTOPHI PUCKA:

. ConmanbHas wsonsumss [1, c¢. 47], mpobnembl B OOIICHUH C

POBCCHHUKAMHU N YUUTCIISIMU,

. Henocratok poautensckoit mnoaxepxkku [1, c. 48], cemelinble
KOH(DITUKTHI;
. [TonBep>keHHOCTH OYJUTMHTY ¥ KHOepOyImuHTY [5, ¢. 99];

. Jlerkuit qoctyn k opyxuto [4, c. 88];
. VBieueHue OeCTPYKTUBHBIMU HWHTEpHET-cooOmecTBaMu [5, c. 97],
POMAaHTH3AIUS HACHIIHS;

. JlenpeccuBHBIE U ICUXWYECKHE paccTpoicTsa [1, c. 49].
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MapkepHble IpU3HaKU: HHTEpEC K CUMBOJIMKE U aTpuOyTuke Komymbaiina [1,
c. 44], arpeccuBHOE MOBEICHUE, MyOIUKAIUS YIPOKAIOIKUX MaTepualos [5, ¢. 100]
B COIICETAX, MHTEPEC K OPYKHUI0O U TEPPOPUCTUUYECKUM Marepuaiam [6], yxod B
«aHOHUMHBIE)» MECCEHIXKEPHI.

2. IIpodpunakTuka CKYJIIYTHHI A

[Ipodunaktrka maccoBoro Hacuius [4, c. 91] cpenu mMononaéxu TpeOyeT
MHOTOYPOBHEBOI'O MOJIX0/1a:

[lepBuunas mnpoduiakTUKa: MaccoBoe mpocBemenue [4, c¢.  92],
dbopmMupoBaHuEe MPOCOIUATIBHBIX IEHHOCTEH, pa3BUTHE KPUTUUECKOTO MBIILICHUS,
IPOTUBOCTOSTHUE TIPOTIaraHjie B MHTEPHETE.

Bropuunas npodunakTrka: BeISIBIEHUE U MOAEPKKA MOIPOCTKOB [1, ¢. 51]
U3 TPyNIbl pUcKa, UHPOPMUPOBAHUE U OOyUYCHHUE TEaroroB, HHANBUIYyAIbHOE U
rpyNIoBOE KOHCYJIbTUPOBAHUE, CO3/1aHUE MO IJIepKUBatoNIeH cpenbl [4, c. 93].

Tpernuynass npodunakTuka: HHAUBUAYaJIbHas padoTa CO CKIOHHBIMH K
arpeccuM TMOJPOCTKaMHM, pecolManu3anus, IMncuxokoppekuus [S5, c. 101],
B3aMMO/JICHCTBHE IIKOJIbI, CEMbU U MTPABOOXPAHUTEIBHBIX OPTraHOB.

B 3apy6exnoii mpaktuke (CIIA, EC) akTUBHO HCHONB3YIOTCS MOMAEIH
ornleHkn yrpo3 (Hampumep, Four-Pronged Assessment Model [4, c¢. 91]),
npouIaKTUUECKUE MPOTpPaMMBbl, OTpaHHYEeHHs oOopora opyxus [5, c. 102],
peryJisipHbie TpeHupoBKHU U kKammanuu B CMU [4, c. 94]. B Poccuu akiieHT aenaercs
Ha aHTUTEPPOPUCTUUYECKHE y4yeHUs [3], MOHMTOpPHUHI colcerei [2], a Takxke Ha
HOBBIE CTaHJAPThI 0€30MaCHOCTH (HAIpUMEpP, BOOPYKEHHAS OXpaHa B IIKOJAX).

[Ipo6nemsr B Poccum: HemoctatouHass WH(DOPMUPOBAHHOCTH TEAATrOrOB,
OTCYTCTBHE CIEUHUAIU3UPOBAHHBIX MPOrpaMM, HHU3KUI YpPOBEHb BBISBICHUS
KrOepOyJUIMHTa U IECTPYKTUBHBIX TCHACHIHH [5, ¢. 99] cpenu Mmonoaexu, ciaboe
B3aMMO/ICHCTBHE MIKOJIBI U ceMbH [ 1, ¢. 50].

3.  VYrosoBHO-paBoOBOEe peryjupoBaHve W  MNpPeNJOKeHHs IO

COBCPIHICHCTBOBAHHUIO
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Ckymmytunr B Poccun paccmaTpuBaeTcsl B IEPBYIO OUEpEb UYepe3 IPU3MY
ctateit o reppopuszme (205, 205.2, 205.5 YK PD) [6]. TTocne pemenust BepxoBHoro
Cyna P® 2022 r. [2] nBuwxenue «KomymOaliH» MPU3HAHO TEPPOPUCTUUYECKHUM.
OpnHako B IpaKTUKE KBATU(PUKALMS TPECTYIICHUI BBI3BIBAET CIIOKHOCTH [3]:

. He Bcerma yma€rea  gokasarb  MOTHUBBI  TEPPOPUCTUYECKOU
HaMnpaBJIECHHOCTH [3];

. Yacto AeHCTBUSL CKYNIIIYTEPOB COMPOBOXKIAIOTCS COBOKYIMHOCTBIO
npectyruieHuit [6] (yOuiicTBo, HE3aKOHHOE XpAHEHUE OPYKHUS, SIKCTPEMU3M);

. He npopaboTaHBbI OTJIEIbHBIC aCTEKThI BOBJICUCHUS
HECOBEPIIIEHHOJIETHUX Yyepe3 UHTEPHET [4, c. 93].

3aKkoHoaaTe bHbIE NPeIJI0KeHHA:

. Homnonuuts crateio 205.2 YK PO [6] pa3zbsicHeHHeM, 4TO MyOJIUYHOE
ONpaB/laHWE MACCOBBIX YOUICTB B 00pa30BaTeNIbHBIX YUpEeKACHUSIX — (opma
OnpaBAaHusl TEPPOpPU3MA.

. BBecTtu otsirdaromiee oO0CTOATENLCTBO [6] 3a MpormaraHay HAaCHIHS B
OTHOILLIEHUH HECOBEPIIECHHOJIETHUX WJIU [1E€1aroro..

. Pacmmmputs ctateio 205.6 YK P® [6] (HecooO1ieHue o mpecTyIieHu ),
OTPAaHUYUTh «CEMENHYI0 OrOBOPKY» TMpHU TEPPOPUCTUUYECKUX YIrpo3ax H
CKYJIIYTHHIE.

. VY3KecTOuuTh OTBETCTBEHHOCTH MO CT. 150 YK P® [6] 3a BoBieUeHUE
HECOBEPILICHHOJIETHUX B  TEPPOPUCTHYECKYIO  JIEATEIBHOCTh,  BKIIIOYAs
JUCTaHIMOHHOE MOJICTPEKATEIBCTBO YEPE3 COLICETH.

3aknrouenune

CKyJIIyTHHT — CJIOXKHOE SIBJICHHE HA CTBIKE ICHXOJIOTMH, COLMOJIOTHH U
YroJIOBHOTO TpaBa. PemieHne mpoOieMbl BO3MOXHO TOJBKO HpU OOBEAMHEHUU
YCWIMIA TOCYJapcTBa, OOIIECTBa, OOpPa30BATENBHBIX YUPEKIACHUN W POIUTEICH.
BaxHbl paHHEe BBIABICHHE PUCKOB, a/IeKBaTHasl NPO(UIAKTHKA U CBOEBPEMEHHOE
pearupoBaHue, a TAaKK€ COBEPILICHCTBOBAHUE 3aKOHOJATENBCTBA C YUYETOM HOBBIX

yrpo3 nu¢poBOil FIMOXH.
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VIIK 343.2/.7

COBPEMEHHBIE BbI3OBbI JIA YT'OJIOBHOI'O ITPABA B
CTPAHAX BPUKC: AHAJIN3 U IIEPCIIEKTUBBI

Cmupnosa llonuna Kupunnoena,

Crynent 1 kypca,

Kanyxckuit unctutyT (hunuan) OeaepanbHOro rocy1apCTBEHHOTO
O10PKETHOr0 00pa30BaATENILHOIO YUPEKACHHS BBICILIET0 00pa30oBaHUs
«Bcepoccuickuil TOCyapCTBEHHBI YHUBEPCUTET FOCTULIUH

(PITA Muntocta Poccun )y,

r. Kanyra, Poccus,

pksmirnova40@ gmail.com

AHHOmayuA: HACTOAIAS CTaThsl MOCBSIIECHA AHAIM3Y aKTYyaJIbHBIX MPOOJIEM, C
KOTOPBIMH CTaJKMBAIOTCS IOPUAMYECKHE CHCTEMBI TOCYHApCTB, BXOIAIIUX B
oobenunenne BPUKC. Ocoboe BHHMaHUE yHaenseTcs BOIpPOcaM KOPPYIIIIHH,
TPAHCHAIIMOHAILHON TPECTYMHOCTH, TEppoOpH3Ma W KHOEPIPECTYMHOCTH, IS
pEelIeHUs] KOTOPhIX TpeOyeTcs KOMIUICKCHBIM TMOJAXO0J U MEXIYHapOJIHOE
COTPYAHUYECTBO. ABTOP TAaKXKE aHAIU3UPYET Pa3IU4Ms B MPABOBBIX CUCTEMAX U
Tpanunusax, 3pHEKTUBHOCTH CYIIECTBYIOMINX MEXaHM3MOB MPABOTIPUMEHEHUS U B
TO K€ BpeMsl MEpPCIEeKTHUBBI pa3BUTHUSL yrojoBHOro mpaBa B crpaHax bPUKC c
y4€TOM COBPEMEHHBIX BBHI30BOB U HEOOXOIUMOCTH QJaNTallMd HOPM K MPABOBHIM
peanusm.

Knrwoueesvie cnosa: yronosHoe mpaBo, ctpanbl BPUKC, npaBonmpumeneHue,

rno6am/13auml, ajarrTanys HOpM, IIPaBOBBIC HOPMBEI, BBI3OBbI, PCILICHMA.

I'pynmma BPUKC, kotopas coctouT w3 psga crpaH, Bkiwoyas Poccuro,
00BbEIMHSIET TOCYyAapCTBa C PA3JIMYHBIMU MPABOBBIMH CHUCTEMAMH, KYJIbTYPHBIMU

TpaauousAMHU 1 S9dKOHOMHUYCCKUMHU YCIIOBHUAMMU. B o6cTosTenscTBAX FJ'IO6aJ'II/ISaI_[I/II/I "
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CTPEMUTEIIbHBIX HW3MEHEHUUW B COLMAIIBHOW, MOJUTUYECKOM M JKOHOMHUYECKOU
cdepax crpansl BPUKC crankuBaroTcst ¢ HOBBIMH YIPO3aMH U BbI30BAMH, KOTOPBIE
TpeOYIOT HE TOJBKO aJanTallid CYHIECTBYIONIUX YTOJOBHBIX HOPM, HO U
pa3paboTku  0ojiee  COBPEMEHHBIX IMOAXOJ0B K  MPAaBONPUMEHEHUIO U
COTPYIHUYECTBY Ha MEXIYHAPOAHOM ypoBHE. B Poccrn OCHOBHBIM JJOKYMEHTOM B
chepe yrojioBHOro mpana, siBisiercs YrohoBHbI Koaeke Poccutickoit denepariumy,
KOTOPBIM BBICTYMAET €IUHCTBEHHBIM IPABOBBIM AKTOM, OIPEICISIONINM, KaKHUe
JNEUCTBUS CUUTAIOTCS MPECTYNHBIMM U KaKME€ HAKa3aHUsSl 32 HUX MPEAYCMOTPEHBI
[1]. OnHako Ba)XHO y4UThIBaTh, 4TO Kaxaasd u3 crtpaH BPUKC wumeer cBou
YHUKAJIbHBIE OCOOEHHOCTH B OOJACTH YTrOJIOBHOI'O TIpaBa, YTO CO3JAaeT Kak
BO3MOKHOCTHU JjIs OOMEHA OIBITOM, TaK U TPYAHOCTH B YHU(PHUKAIIUU TOJXOI0B K
0opb0e ¢ MPEeCTyMHOCTHIO.

B uuncino crpan, orHocsimuxcs k coctapy bBPUKC, Bxonsar Poccus, bpa3zunus,
Wnnusa, Kuraii, FOAP, OAD, Upan, Dduonusa, Eruner u MHnone3us, kaxnas u3
KOTOPBIX  TpPEACTaBIsieT COOOW TpYIIy SKOHOMHUK, JAEMOHCTPUPYIOIIMX
3HAUYMTENIbHBIM POCT U pa3BUTHUE HA MEXKIyHApoJaHOH apeHe [3, c. 75]. OxgHako, ¢
YBEJIMUEHHUEM 3TOT0 POCTA BOSHUKAET BCE OO0JIbIIIE HOBBIX BHI30BOB JJIs1 YTOJIOBHOTO
npaBa, OJHUM W3 KOTOPBIX SBJSETCS TJIOOANIM3aIMsi, CIHOCOOCTBYIOIIAs POCTY
TPaHCHALIMOHAJIBHOW MPECTYMHOCTH, & TAKKE YCKOPEHHIO MPOIECCOB MHTETpaluu
¥ B3aUMOCBSI3aHHOCTH Ha MEXIYHAPOIHOM apeHe. IToT (eHOMEH, B CBOIO OUepe/lb,
co3gaer ONarompusiTHbIE YCIOBHS ISl PACIpPOCTPAHEHUS MPECTYMHBIX TPYIII,
KOTOpBIE JEWCTBYIOT HAa MEXKIYHAPOJHOM YPOBHE M XAPAKTEPU3YIOTCSH CBOEHU
MHOTOYPOBHEBOW CTPYKTYPOH M CHOCOOHOCTHIO aJaNlTUPOBATHCS K Pa3IUYHBIM
MpaBoBbIM cHucTemMaM. [IpecTynHble opraHu3anuu CIOCOOHBI JIETKO OCYIECTBIISITh
CBOH OIEPALMU YEPE3 TPAHULBI CTPAH, UCIIOIB3Ysl Pa3JInUnsl B 3aKOHOIATENBCTBE U
cnabble TOYKH MPABOOXPAHUTEIBHBIX CHUCTEM, YTO CO3/1a€T 3HAYUTEIbHbIE
TpynuHoctu 1 rocynapets BPUKC, koTopble JOMKHBI HE TOJIBKO 3alIUMIIATh CBOU
BHYTPEHHUE PBIHKM U TPaxJaH OT YIpo3 NPECTYyMHOCTH, HO U 3(PPEKTUBHO
pearupoBaTh Ha MEXIyHapOJHbIE BBI30BBI. B yCioBHUSX Io0anu3aliuu CTpPaHBbI,

BXOIAINME B CONO3, CTAJIKHBAIOTCI C HEOOXOAMMOCTRIO 0OO0Jiee TECHOT'O
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COTPYIHHUYECTBA B 00JACTH YrOJIOBHOTO IpaBa U MPaBOOXPAHUTEIbHBIX OPraHOB.
OddexTuBHas O6opbda ¢ TpaHCHAIMOHATBLHOM MPECTYMHOCTHIO TpedyeT Oosee
KaueCTBEHHOro ooMeHa mH(popMaleil 0 KpUMHUHAJIBHBIX CETSIX, METOAaX paboThI
MPECTYTHUKOB M HOBBIX TEHJCHIMSAX B 00JIacTM MpecTynmHOCTU. KiroueBbIM
aCIeKTOM TaKOro COTPYIHHUYECTBA SBISETCS HEOOXOAMMOCTb NPHUBEACHHUS K
rapMOHU3ALMH 3aKOHOAATENIbCTBA CTPAH-YYACTHULI, TAK KaK Pa3INyuus B yTOJIOBHBIX
KOJEKCax, MpoleAypax pacciaeOBaHHUs W MPABONPUMEHUTEIBHBIX MPAKTHUKaX
MOT'YT CTaTh MPEMnsITCTBUEM JUTst 3 hekTuBHOTO B3aumoeicTeus [4, c. 18-20].

C pa3BuUTHEM TEXHOJOTMH W YBEIMYEHHEM 3aBUCUMOCTH OOLIECTBA OT
U(POBBIX CHUCTEM BO3HUKAET €Ille OJIHa MpobiieMa AJii YroJIOBHOrO IpaBa B
ctpanax bBPUKC — yrpo3a kubeprnpecTynmHOCTH, KOTOpasi 3aTparuBaeT Bce cepbl
KU3HU oO0IecTBa, OT (UHAHCOB M 3APAaBOOXpaHEHUs N0 oO0pa3oBaHUs U
rocy/apcTBeHHOM Oe3onacHocTH. KnbepnpecTynmHOCTh BKIIOYAET B c€0s1 IIUPOKHiA
CHEKTp HE3aKOHHBIX JIeWCTBUM, TAaKMX KaK XaKEPCKHWE aTakH, Kpaka JIMYHBIX
JaHHBIX, (UIIUHT ¥ TaK Jajee, YTO CO3/1aeT 3HAUYMTENbHbIE BBI3OBBHI IS CTpaH
BPUKC. Opnoit M3 OCHOBHBIX MpoOJieM, C KOTOPOH CTaJKUBAIOTCS CTpPaHbI-
YYaCTHHUIIBI, SIBIIETCA OTCYTCTBUE €IMHOTO MOAX0/Aa K KHOepOe301MacHOCTH, TaK Kak
pa3nuuMsl M YHUKAJIbHOCTb Ka)XIOW M3 MPABOBBIX CHCTEM, BKIIOUas YroOJIOBHOE
3aKOHOJATENBCTBO, 3HAYUTEIBHO 3aTPYIHAECT MEXKIYHAPOJAHOE COTPYAHUYECTBO B
aTol obOmactu [5, c. 45]. Pa3nuunple omnpeneneHus KUOSPHPECTYIICHUH U
YCTAHOBJIEHHE TOCYJAapCTBAMHM pA3HOXApPaKTEPHBIX CAHKIMK 3a HHUX CO3HAEeT
mpoOessl B MPABONPUMEHEHUH W TO3BOJISET MPECTYIMHHUKAM HCIOJIb30BATh JTU
pa3niuuusg B 3aKOHOJATENbCTBE JJIS YKJIOHEHMS OT HAaKa3aHUs U YrOJIOBHOU
OTBETCTBEHHOCTH. B yCIIOBHAX COBPEMEHHBIX BBI30OBOB M IIOCTOSSHHOTO pOCTa
kubepyrpo3 crparasl BPUKC nomkubl pazpaborats 3 PeKTHBHBIE MEXaHU3MBI TS
O0pBOBI ¢ KHOEPIPECTYIMTHOCTHIO, YTO MOXET BKJIIOYATh B C€0s HEOOXOIMMOCTh B
YHU(DUKAIMA 3aKOHOJIATEIHCTBA W CO3JaHUU OOIIMX CTaHJAPTOB M PEKOMEHIAIUI
JUISL  ONpENeNIeHUs] BUPTYaJbHBIX TMpecTyruieHud. OddexTtuBHas Oopbda ¢

KHOepyrpo3oil TpeOyeT omepaTuBHOro oOMeHa uHGoOpMaMed U CO3JaHUs
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MHOTOCTOPOHHUX MIATGOPM Jis B3AUMOJIEUCTBUS MEXAY MPaBOBbIMU CUCTEMaMU
Y YTOJIOBHBIM 3aKOHOJIATEILCTBOM PA3JIMYHBIX TOCY1apcTB [9, c. 45].

K coxanenuto, onHO#N U3 Hauboiee cepbe3Hbix npodiieM B ctpanax bPUKC
[0 CEH JEHb OCTAETCA KOPPYMHUMS, YTO OKAa3bIBAET HETATUBHOE BIMSHHUE KaK Ha
MPaBONPUMEHEHHE, TaK M Ha OOIIECTBEHHOE [OBEpPHE K MPaBOOXPAHUTEIBHBIM
opranam. Hanpumep, B Poccun 60prba ¢ Koppymnuuen sBIsS€TCS TPUOPUTETHBIM
ACIIEKTOM JJIS1 TOCYIApCTBEHHOM MOJUTUKH, O YEM TOBOPAT cTaThu DeaepasbHOro
3akoHa "O nmpotuBoaercTBUM Koppynuuu" ot 25.12.2008 N 273-®@3 [2]. Tem He
MeHee, HECMOTPSl Ha HallMyhe 3aKOHOJIaTeJIbHBIX HOPM B 3TOM 00JacTH, MHOTHE
(akTbl YKa3pIBAalOT HA HEJOCTATOUYHYIO 3(PPEKTUBHOCTh HUX TPUMEHEHHUS U
BO3MOKHOE HCIOJIb30BAHHE AHTUKOPPYNLMOHHBIX MHULMATHUB B IOJUTHYECKUX
nemsix. OddextuBHas Ooppba ¢ koppynuumedn B Poccum u nmpyrux crpaHax-
yuactHuniax bBPUKC tpebyer koMIIeKCHOTO MOaX0/a, KOTOPbIN BKIIOYAET B ceOs
HE TOJIBKO Y)KECTOUYEHME 3aKOHOAATEIhCTBA, HO U OOECHedYeHHue HE3aBUCHMOCTH
CyIeOHON CHCTEMBI, MOBBILIEHUE MPO3PAYHOCTH T'OCYIAPCTBEHHBIX IMPOLIECCOB U
aKTUBHOE BOBJICUEHHE T'PA’KJAHCKOIO 00I1eCTBA B MOHUTOPUHT I€UCTBUI BiIacTel
[5, c. 80].

Ha cerogusimnuii nens yronoHoe npaso B crpaHax bBPUKC crankuBaercs ¢
PSI0M BBI30BOB, TAKMX KaK IJ100anu3alus IpecTyMHOCTH, KOPPYILUs, TEPPOPHU3M,
npoOieMbl HapylleHHsT NpaB 4YeloBeka M Tak janee. [lnsg obecneueHus
3 PeKTUBHON U CIIpPaBEUTMBOM YTOJOBHON IOCTUIIMH B 3THX CTpaHaX HEOOXOIUMO
NPUHATH KOMIUIEKCHBIE MEphl, KOTOpble OyIyT HalpaBleHbl Ha oOecredeHue
CHIDKEHHs YpOBHS IIPABOHAPYLICHWM, YTO 3HAYUTEIIBHO YIYYLIUT YIOJIOBHOE
CyZIOIIPOU3BOJICTBO B 3TUX CTPAHAX.

B coBpemeHHOM Mupe, I7i€ IPEeCTYHOCTh CTAHOBUTCS BCce OoJiee CI0KHOU U
MHOT000pa3HOi, 0COOEHHO BaKHO YKPENHUTh MEXAYHApPOJIHOE COTPYAHUYECTBO B
obnactu yromoBHoro mpaBocyaus. OHO MOXeT OBbITh JOCTHUTHYTO 4Yepes
MIOANMCAHAE JIBYCTOPOHHMX M MHOTIOCTOPOHHMX COTJIAIEHWH O B3aUMHOU
IIPAaBOBOM NIOMOIIH, KOTOPBIE CO34aAyT IPOYHYK) OCHOBY [UII COBMECTHBIX

nevctBuil. OOMeH wuHpOpManueld O TMPECTYNHbIX TPYNIUPOBKAX, a TaKKE
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MIPOBEJICHUE COBMECTHBIX omepanuii 1mo Oopbde ¢ TpaHCHALMOHAJIbHOU
npecTynHocThio 1mo3BoyiAT crpaHaM BPUKC 6onee 3¢p¢dekTHBHO NPOTUBOCTOATH
yrpo3aM, UCXOASIIMM OT OPraHM30BAaHHOM MpecTymHOCTH U Teppopusma. Kpome
TOr0, HEOOXOJUMO NPOBECTH TIYOOKHH aHalIM3 CYIIECTBYIOIIUX YTrOJOBHBIX
kozekcoB crpad bPMKC c nenbio BhISIBICHUSI UX HEJAOCTATKOB U MpoOesnoB [6, c.
33]. Apmanranus 3aKOHOAATENBCTBA K COBPEMEHHBIM pEaIUsAM, BKIKOYAs TAKUE
aKTyaJbHbIE TPOOJIEMBI, KaK KHOEPIPECTYITHOCTh U YKOJIOTMYECKUE MPECTYIUICHHUS,
CTaHET BAXKHBIM IIIarOM K YJY4YLIEHUIO MpaBONpHUMEHEHHs. BBejeHue uerkux
ONpeJeNeHU JIJIi HOBBIX BHUIOB MPECTYIUICHWH, TakuX Kak (DUHAHCOBBIC
PAaBOHAPYILIEHHUS, MTO3BOJIUT MPABOOXPAHUTENIbHBIM OpraHaM Oosee 3(h(PeKTUBHO
pearupoBaTh Ha BBI30BBI BpeMeHH. Taxxke cieayeT o0paTuTh oco0oe BHUMaHUE Ha
yCUJIEHHE MEP MO 3alllUTe MPaB KEePTB MPECTYIJICHUH, yTO OyJIeT crnocoOCTBOBATH
co3aHuto 6oJiee CrpaBeJIMBOM U TYMAaHHON CUCTEMBI YTOJIOBHOIO MpaBoCcyaus [7,
c. 258].

JUis  Toro 4YToOBl YrojlOBHOE NPaBO MPUMEHIOCh 3(P(PEKTUBHO WU
CIIPABEIINBO, HEO0X0UMO peryJsipHO o0yuaThb COTPYIHHUKOB
[IPABOOXPAHUTEIBHBIX OPraHOB COBPEMEHHBIM METOJaM pAaCCIEIOBAaHUA W
cynebHoro paszomparenbctBa. OOMEH OMBITOM W JIYYIIMMH IPAKTUKAMH MEXY
ctpanamu BPUKC u4epe3 cemMuHapsl M KOH(EpEHIMH TOMOXKET TOBBICHTD
KBaJU(UKALMIO MPaBOOXpAaHUTENIEH, YTO, B CBOIO OYepelb, NPUBEAET K Oojee
KayeCTBEHHOMY U MPO(}HeCcCHOHATEHOMY BBIMOJIHEHHUIO UX 00S3aHHOCTEH.

He meHee BaXXHBIM acCIEKTOM SBIISIETCSI COOJIOJEHUE IIPaB 4YEIOBEKa B
MPOLIECCE YTOJIOBHOTO CyIOMpou3BoAcTBa. /[ 3Toro Heo6xonumo pas3paboTaTh
CTaHJApThl, HAIMpPABJICHHBIE Ha 3allUTy MpaB KaKk OOBUHSAEMBIX, TaK U JKEPTB
npectyrmieHni. Co3nanne He3aBUCUMBIX OPraHOB I MOHUTOPHHIA COOJIIOIEHHUS
IIpaB 4YE€JIOBEKAa B CUCTEME YI'OJOBHOIO MPABOCYAMs CTAHET KJIIOYEBBIM IIAroM K
00eCneUeHnI0 MPO3PAYHOCTH U OTBETCTBEHHOCTH B paboTe MPaBOOXPAHUTEIBHBIX
CTPYKTYp. BHeapeHne COBpPEMEHHBIX TEXHOJOTMHA TaKXEe MOXKET 3HAauyUuTEIbHO
MOBBICUTH 3P(HEKTUBHOCTH YTOJOBHOIO npaBocyaus [8, c. 49-50]. Ucnonb3oBaHue

nudpoBbIix TMIaTGopM NS TOJAYM JKAIO0 W OoOpallleHWil TpaXJaH dacT
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BO3MOXHOCTh JIFOJSIM JIETKO M OBICTPO B3aMMOJEHCTBOBAaTH C CHCTEMOM.
[IpuMeHeHne aHANMUTHYECKHX WHCTPYMEHTOB IS BBISBICHHUS KPUMHHATBHBIX
MATTEPHOB U MPOTHO3WPOBAHUS MPECTYITHOCTH CTaHET BaYKHBIM IIIarOM HA MYTH K
MPOAKTHBHOMY MTOAXOAY B 00ph0E ¢ MPECTYIMHOCTHIO.

HaxkoHer, ycToiiunBOe pa3BUTHE M COITMATBHAS ITOJTUTHKA HTPAIOT KITFOUCBYIO
POJTb B CHIDKCHUH YPOBHS MPECTYMHOCTH. VIHBECTUIIMH B COITMAIBHBIC TIPOTPAMMBI,
HarpaBJieHHbIE Ha 0OpbOy ¢ OEMHOCTBIO M HEPABEHCTBOM, a TaKke pa3paboTka
IpOrpaMM PeaOHUITUTAITIH SISl OCYXKACHHBIX IIOMOTYT O0ECIIEYUTh X WHTETPALIHIO
B obmectBo. Co3manue YCIOBUH ISl COIMAIBHOW CIPAaBEIJIMBOCTA M PaBEHCTBA
CTaHET OCHOBOU 1T (POpMUPOBAHUS OE30MACHOTO M CTAOMIILHOTO OOIIECTBa, Te
K&KJIbI YCIIOBEK CMOXKET peaii30BaTh CBOW MOTCHIMAN O3 cTpaxa Iepe
PECTYITHOCTHIO.

Takum oOpa3oM, COBpEMEHHBIC BBI3OBBI JIJIsI YTOJIOBHOTO TpaBa B CTpPaHaX
BPUKC TpeOyrOT KOMILIEKCHOTO IOJAXO0Ja W aKTUBHOTO COTPYJIHHYECTBA Ha
MEXTYHAPOJHOM YPOBHE, TaK KaK TOJBKO IYTEM COBMECTHBIX YCHIIMH MOYHO
CIIPABUTHCS C TPAHCHAITMOHAILHOHN MPECTYMHOCTHIO, KHOSPYTIpo3aMu, KOPpyIIuei
U JPYTHMH TpoOJieMaMH, BIUAIOIMKUMH Ha 3(P(GEKTHBHOCTh YTOJOBHOTO
3aKOHOJIATCIBCTBA. Y CTOMYNBOE PA3BUTHE YTOJOBHOTO 3aKOHOIATEIBCTBA JOJKHO
OCHOBBIBAThCS HAa TMPUHIMIIAX 3alIUTHl TPpaB dYeJOBEKA M  COIUAIBHOM
CIIPABENIMBOCTH, YTO MO3BOJIMT O0CCICYUTh 0€30MaCHOCTh CTPaH-yYaCTHHUIl U UX
rpaXKJaH, a TakKe CTaHET OCHOBOHM miisi Oojee 3((HEKTUBHOTO W CIPABEIMBOTO

obmrecta B ctpanax bPUKC.
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